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Every Section 
Jtas a separate 
paging 


Before Mr. D. R. Norman, i c s. 

Cantonment Board , N asirabad . Appellant 

Versus 

Shn Naratn and others Respondents. 

Misc. Civil Case No. 86 of 1938, decided on 6th December 1938, 
arising out of Reference made by the Income-tax Officer, Ajmer, in 
the matter of the Cantonment Act, (II of 1924) 

(a) Cantonment Act (ll of 1924) — S. 84 ( 2 ) — Several appeal* — Single 

reference Irregular 

A single reference in several appeals is irregular. Either references 
should be made in all the appeals or a reference be made in one appeal and 
then all the appeals be decided m accordance with the answer received 

[Para 3.] 

(b) Cantonment Act« (ll of 1924) — S. 66. — Amount of Asieitment not 
entered — This Illegality and not mere Irregularity. 

The omission to enter in the list framed under S 66 the amount of the 
assessment is an illegality materially affecting the merits of the case 

[Para 8 ] 

(c) Cantonment Act (ll of 1924) — S. 104 — Irregularity or Illegality. 

When a list fails to show which the law expressly directs to show, 
there is an illegality and not merely an irregularity such as might be condoned 
under S. 104, 


[Para 7.) 
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M C.«lonm«,A rt ft] of 1W,)_SJ {,) M, ff5 
«»=« d.t.nt. It. pew.r ,li, W . taK!M( »„*„ of A, ComnlttH 
not »Mtd|r .ppotntod— Procrilo,! .! „*i ComnUloo 


Assowmont coimnltleo appointed under S $8 (3) conmted mt eraho 
or t*o member, nominated by aa outsider Held the commltteo wn, not 
1 J nppcrfnted Held further this defect was not cured b> section 55 (2) 
and the assessment proceeding, were illegal am) luble to be qua,hed 

[Para 10] 

(•) Ctnfonrarnt Act (U of 1924 }— 3 98 (l)— Water tax— Not tun 
property 


\\ atcr tax Is payment for water received and Is not a tax on property 

t Para 11] 

Mr Madan Mohan Haul — For Appellant. 

Mr Muhal Behan Lai Bhareava— For Respondent 

Order — This is a reference under section 84 (2) of the 
Cantonment Act from the Income tax Officer who is the officer 
6pcciallj empowered under section 84 (1) of that Act to hear 
appeals against assessments. The facts are briefly as follows. — 

2 The Cantonment Board prepared an assessment list 
under section 66 of the Act in the form presenbed by the 
Pro-uncnl Gmemmcnt In that list columns 12 to 19 were 
left blank Objections were referred to an Assessment 
Committee appointed by the Board under section 68 (3) By 
resolution of the Board that Committee consisted of certain 
persons nominated by the Board and also of <( two senior 
Officers from the Lincolnshire Regiment to Ke Dominated by 
the Officer Commanding Station This reference arises out 
of three appeals against the decisions of the Assessment Com 
mittee The questions referred are.' — 

(1) Whether the omission to flU column, 12 to 19 of the preliminary 

list published for objections me an Illegality materially affecting 
the merits of the case ? 

(2) Whether the disposal of objection* by an Assessment Committee, 
constituted as above renders the entire assessment proceeding* of 
the Board illegal and liable to be quashed ? 
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(3) Whether the water tax is a tax on property within the meaning of 
section 99 (2) of the Act ? 

3 Stopping here I must point out that a single reference 
in three appeals is irregular. The Income-tax Officer should 
either have made three references or should have made a 
reference in one of the appeals, and then decided all three 
appeals in accordance with the answers received As however 
the questions arising are the same in each reference my 
judgment should be treated as if it were a judgment arising 
out of three consolidated references 

4 The first question arises because in my view the form 
prescribed by tbe Provincial Government under section 66 is 
faulty Section 66 runs as follows — 

“When a tax assessed on the annual value of buildings or lands or both 
is imposed, the Board shall cause an assessment list of all buildings 
or lands in the Cantonment, or of both, as the case may be, to be 
prepared in such form as the Provincial Government may by rule 
prescribe ” 

Clearly therefore the list must show the assessment 1 e 
the actual amount of the tax payable and should also show the 
annual value “Annual Value” is defined in Section 64 and 
means either the actual rent or, where the land is not let or is 
let for a sum less than its fair letting value, the sum at which 
it might reasonably be expected to be let 

5 I now come to the form prescribed Columns 1 to 11 
are grouped under the general head “Annual ^lue of the 
property ” Columns 1 to 9 are not here relevant Column 
10 is headed “As indicated by Act II of 1934 section 64” and 
therefore shows the valuation on which the taxes are assessed 
Column 11 is headed “As determined by enquiry as to the letting 
value of a similar property m the same locality” Presumably 
such enquiry is made to ascertain whether the actual rent is a 
sum less than the fair letting value of the property, and the 
column therefore contains one of the data from which the sum 
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indicated in column 10 is calculated. Why it should be placed 
after column 10 is not obnous However this point causes 
no difficulty because, for some reason which the Assistant 
Public Prosecutor is unable to explain, the figures in columns 
10 and 11 arc invariably the same Column 12 is beaded 
The gross annual letting value finally fixed by the Assessment 
Committee ' Columns 13 to 18 come under the general head 
“Half >car!> Lax calculated on the figures in column 12” and 
specify the various Laxcs, namely house, conservancy and 
water 

6 Stopping here, it is obvious that if the first question 
be taken literally the answer must be in the negative, since it 
is impossible to fill up columns 12 to 19 until the Assessment 
Committee has considered objections This point the Income 
tax Officer faded to notice But I apprehend the real 
question which I am asked to answer is whether the assess 
ment list prepared under Section 66 is legally valid. 

7 In my judgment it is not legally valid because, due 
to the absence of appropriate columns it nowhere shows what 
it is expressly intended to show, namely the actual amount of 
of the tax which the assessee is to pay The Assistant Public 
Prosecutor argues that, as it shows the annual value in column 
10, and the headings of the columns 13, 14, 16 and 17 show 
the percentage at which the various taxes will be levied, it 
was jwssible for the assessees themselves to calculate what 
their taxes would be This is true but is not in my view an 
adequate answer Some of the assessees may not be suffi 
ciently intelligent, and I have obsened that in each case the 
first complaint of the assessee is that the list does not show 
what his assessment is When a list fads to show which the 
law expressly directs to show, there is an illegality and Dot 
merely an irregularity such as might be condoned under 
section 104 
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8 My answer to the first question therefore is that the 
omission to enter in the list framed under section 66 the 
amount of the assessment is an illegality materially affecting 
the merits of the case 

9 I now come to second question It is conceded that 
the Board could not delegate its power of appointment to the 
Officer Commanding the Station But it is argued by the 
Assistant Public Prosecutor that the irregular appointment 
of two members was cured by section 55 ( 2 ) which enacts that 
no defect in the nomination of a member of any committee 
of a Board shall vitiate any act of that committee if the 
majority of the persons present at the time of the act were 
duly qualified members The Income-tax Officer thought 
that this section did not apply because “Committee of a 
Board" meant a committee appointed by the Board under 
section 44 (1) (e) 

10 One argument in favour of this view is that as section 
55 occurs in the same chapter as section 44 there is some 
presumption that it refers to committees appointed under that 
chapter and not the committees appointed under the provisions 
of some later chapter Another argument is that “Committee 
of the Board" must mean a Committee consisting of members 
of the Board, whereas it is expressly provided in section 68 (4) 
that it is not necessary to appoint to the Assessment Com- 
mittee any member of the Board I think that both arguments 
have some weight and in particular the second In the 
absence of any definition of the expression “Committee of the 
Board” I agree with the view taken by the Income-tax Officer. 
It follows that as the Assessment Committee was not validly 
constituted and as this defect is not cured by section 55 ( 2 ) 
the assessment proceedings of the Board are illegal and liable 
to be quashed 

11 I now come to the third question The Income-tax 
Officer thought that a water tax was a tax on property because 
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it was assessed on property and because its payment 
was a charge on property Neither of these reasons are 
valid To assess it on property is merely a convenient way 
of calculating it and to make it a charge on property a 
convenient way of collecting it. Under the Notification 
imposing tax it is provided that the tax shall not be levied in 
respect of 6uch period during which water, owing to shortage 
of supplj or any other cause, has not been available This 
shows that the tax is payment for water received and not a 
tax on property The answer to the third question is there 
fore in the negative 

12 With these remarks the reference is returned. 

Reference Answered, 

Before Mr D N Norjjan, i c. s 
S/ieo Prasad etc Defendants — Appellants 


Versus 

Msl Dakhan Plaintiff— Respondent 

Cml Second Appeal No 14 of 1938 decided on 28th Nmember 
1938 against the decree, dated 13th December 1937 passed by the 
Additional District Judge Ajmer tn Civil Appeal No 34 of 1937 

(J ErUene. Act 0 of I87l)— S. Kn—DvaOl-BmSt* oe tl. per~» 
Meerttof] I.J in 1 1 » tl on Act (l BOS) Art. SO 

The bordon of proving any particular transaction to be a deposit lies 
on the person asserting it. [Para 7] 

(b) LtotttUot, Act (V of l« 0 S)-Arfd. M-OrpeUl cni f™— « - 

r*Jatk*utdp of btoktr eortimrr Mart b« pror*d If ■ lr * tf * r act * " * ** ^ 

rtrict proof n*c..«*rr— fnUUUro of inmmctitm 00 t**tt 

It must be proved that there vms a deport ar1 ^ there 1X3 ' 
agreement that the money fhouJJ be payable on demand or a tentative 



Part I] SHEO PRASAD V. MST. DAKHAN 7 

that the relationship of the parties was that of customer and banker A 
trader may act as banker to particular customers, strict proof of this must be 
offered 15 P 7 09, 15 L 242, and 17 L 481 Distinguished 

[Para 9] 

Initiative for the original transaction does not prove either the loan or 
the deposit m a contract of loan the offer may come from the lender 

[Para 11] 

Limitation Act (V of 1908) — Article 60 — “Agreement” — Implied when 
relationship established. 

When a relationship of customer and banker is established such 
agreement is implied 

[Para 12] 

Mr. Ghtsti Lai — For Appellants 

Mr Raghti Nath Agrawal — For Respondent 

"S 

Judgment. — This is a defendant’s appeal arising out of 
a suit to recover with interest money deposited with the 
defendant’s firm The plaint which was filed on 21-10-1933 
stated that a sum of Rs 632/- had been deposited with the 
defendant firm on 28-10-28 and that a demand for it had been 
made on 22-9-1933 Defendants by their written statement 
denied any deposit on 28-10-1928 but admitted the receipt 
of Rs 1,000/- from plaintiff in 1921 and that the balance 
of this due to plaintiff on 28-10-1928 was Rs 632/- They 
alleged that this sum had afterwards been repaid and also 
pleaded limitation 

2 No attempt was made to amend the plaint Plaintiff 
m her evidence while admitting that transactions between her 
and the defendant firm began in 1921 said that Sheo Prasad, 
defendant No 1, came to her on 28-10-1928 to repay the 
amount due, but that she asked him to retain the principal 
and keep the interest 

3 The trial Judge disbelieved this evidence He held 
that the original transaction was a deposit within the meaning 
of Article 60, and that time therefore ran from the date of 
demand. But as he found that the first demand made was 
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more than 3 years before the date of suit he held that the suit 
ms out of time He also remarked that plaintiff could be 
non suited because she had failed to prove her original cause 
of action namely the deposit on 28-10 1928 For some 
unexplained reason no issue on repayment was framed nor 
was ant evidence led on this point 

4 On appeal by plaintiff the learned Additional District 
Jud,e took a different ucn He also disbelieved the evidence 
of a deposit on 28 10 1928 but held that this was not fatal to 
the suit as it ins not disputed that Rs 632/ was due to 
plaintiff at that date He agreed that Article 60 applied but 
disagreed « ith the trial Court's finding that there had been 
demands prior to 21 9 1933 He therefore allowed the appeal 
and decreed the suit 


5 In second appeal two points are taken The first is 
that plaintiff hai ing failed to proie the cause of action pleaded 
namely a deposit on 28 10 1928 must be non suited the 
second is that the suit fell under Article 57 or 59 and not 
Article 60 On both points I find for the appellants 

0 Had no question of limitation been invoked I should 
hare agreed ivit i the Additional District Judge that plaintiff 
though she failed to proie a deposit on 28 10 1928, could 
succeed on defendants admission that the money was due to 
her on the date defendant having failed to proie repayment 
But to save limitation plaintiff had to prove not merely that the 
money was due on that date but that it waB money on deposit 
within the meaning of Article 60 Having alleged and failed to 
prove a deposit on 28 10 1928 plaintiff is not entitled to a find 
ing that the original transaction of 1921 which would of course 
determine the character of the balance due in 1928 was a 
deposit For on that point there was no issue and had there 
been an issue defendants might have led evidence to show the 
nature of the original transaction On this point alone 
therefore I agree with the trial Court that plaintiff must 
fad 
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7. Further I do not think there was evidence on which 
the Court could find that the suit fell under Article 60. 
Article 60 is as follows: — 

“For money deposited under an agreement that it shall be payable on 
demand, including money of a customer in the hands of his banker 
so payable ” 

and time runs from the date of the demand The exact 
difference between it and Article 59 (suit for money lent) is 
not obvious Macleod C ] in Govtnd Cluntaman Bhat v. 
Kachubhai Gulab Chand 1 even said that the difference 
between a loan and a deposit could not be exactly defined. 
It was however held in that case that a deposit is a species 
of loan, a view which finds confirmation in the remark of Lord 
Atkin in Mohammad Akbar Khan v Attar Stngh and 
others 2 that loan and deposit are not mutually exclusive terms. 
It was further held in Govtnd Chmtaman Bhat v. 
Kachubhai Gulab Chand 1 that the burden of proving any 
particular transaction to be a deposit lies on the person 
asserting it — a view which I have no hesitation in accepting 

8 The trial Judge held that the transaction was a 
deposit because Sheo Prasad in his evidence said that about 
a year after the first transaction plaintiff asked him to transfer 
part of the money to anothei person and keep the balance 
deposited in plaintiff’s name, and because the word “jama” 
is used in Sheo Prasad’s account relating to the original 
transaction He held that the money was payable on demand 
from the course of dealings between the parties and because 
the money was the money deposited with a banker The Addi- 
tional District Judge who dealt* on the point very cursorily 
held that Article 60 applied because the money was "in the 
nature of deposit by a customer with his banker, and because 
the money originally came into Sheo Prasad’s hand on 
plaintiff’s initiative 


(1) 19 Bombay Law Reporter 5Q3, 


(2) I L R 17 Lahore 55? 
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9 Tor Article GO to apply it must be pro\cd that there 
« is a deposit and that there ms an agreement that the 
mane) should he pt> able on demand, or altcrnatuely that 
the relationship of the parties ms that of customer and 
hanker, this being a particular kind of deposit payable on 
demand Non it mi neier asserted in the plaint that the 
plaintiff a-nl defendants were customers and banker Defen 
dints arc in fact traders and though a trader maj act as banker 
to particular customers, stnet proof of this must be offered. 
But neither Court has considered whether such proof exists. 
It appears that between 1931 and 1928 one further payment 
In hundi was made bj plaintiffs and fhit about twice a year 
she was permitted to withdraw money 1 do not think that 
this bj itself established a relationship of customer and 
banker It follows that the cases relied on by the Courts 
helow in particular Balabux Uancan \ Indcr Kumar 
'Trxc an 5 Gulab Rat Qtijar Hal % Sandhi Rattan Chand 
and others* and ICanti Chandra Mukerji Official Receiver 
Versus Badri Oat ( Plaintiff } Madho Ram Budh Singh and 
others * arc irrelevant since in them it was held that such 
relationship did exist 


10 As against Sheo Prasad’s statement that plaintiff 
asked that the money should remain as a deposit there is 
plaintiffs statement that the original transaction was one of 
loan I aery much doubt however if either word was used 
with any appreciation of the legal distinction between them 
Later in his eaadence Sheo Prasad terms the transaction a 
loan Moreover it would be especially unsafe to rely on Sheo 
Prasad s use of the word deposit as an admission since as 
pointed out earlier the legal character of the original tran 
sactiou had never been put in issue Nor do I think the use 
of the word ‘ jama is conclusive If plaintiff relied on this 
she should have cross examined Sheo Prasad on its use 


(J) I O. R. 15 P*tn* 709 


(3) I UR 17 Labor* 481 


(4) I LB U Labor® 242, 
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11. The Additional District Judge has remarked that 
the initiative in the original transaction came from plaintiff 
This by itself does not prove a deposit, in a contract of loan 
the offer may sometimes come from the lender Really no 
evidence has been led to show the circumstances of the 
original transaction The hundis were sent to defendants by 
a third person with instructions to credit them in plaintiff’s 
name (vide Exh D 1) But plaintiff has not stated why this 
was done, nor is there any cross-examination of Sheo Prasad 
to elicit why he accepted the hundis 

12 Thus I do not think there was any evidence on 
which the courts below could in law find that the original 
transaction was one of deposit Further, there is no evidence 
whatever of any agreement that the money should be repay- 
able on demand When a relationship of customer and banker 
is established such agreement is no doubt implied, but as I 
have shown, such relationship is not here proved 

13 Finally Mr Raghunath, for respondent, has suggested 
that Article 120 might apply Clearly it does not Deposit 
being a species of loan if Article 60 does not apply then 
either Article 57 or Article 59 will 

14 The appeal must therefore be allowed I set aside 
the decree of the lower appellate Court and restore that of 
the trial Court Appellants must get the costs of this appeal 
from respondent 


Appeal accepted. 
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Bcforf mk D R Norman,i els 
Naratn Das 


Plaintiff — Applicant 


Versus 


She0 CUaran etc ' Defendants — Respondents 

Misc. Civil S«c..nd Appeal Jvo 23 of 1938 decided on 1st 
December 1938 against the decree passed by Additional District 
Judge Ajmer on 21st March 1938 In Civil Appeal No 59 of 1936 

Hi dq I«W— P»rtlllc>o— Proper n»rto*«J vtti pemuloa n**J no I U 

Joined 


A suit for partition nectl not metodfl property mortgaged with possession. 

[Pam 4] 

Mr hattshal Das Deedwatua —For Appellant 
Messrs Day a Shan hr Bhargava Debt Dayal Bhargkxxi and 
Shn Krishna Agraxral — For Respondents. 

Judgment — This is in appeal against a judgment of 
the Special Additional District Judge remanding a suit for 
trial under Order 41 Rule 23 


2 The facts ire that the appellant filed a suit for 
partition of joint property including a shop at Dtggi The 
shop was at the time mortgaged with possession and de/en 
dants asked that the mortgagees should be made parties The 
Court held that they should and ordered plaintiff to add 
them Plaintiff however instead of doing this struck the Diggi 
shop out of the property of which partition was sought The 
Defendants then objected that the suit not being for partition 
of all the joint property, did not he and a preliminary issue 
was framed on this point. It was decided against the plaintiff 
and the suit was dismissed Plaintiff appealed The Special 
Additional District Judge held that, as the shop was not in 
possession of the parties to the suit, it was not necessary to 
include it m the property to be partitioned, and that plaintiffs 
suit was not bad He then remarked, In my opinion it 
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would be more equitable to allow the plaintiff appellant to 
amend his plaint so as to include the Diggi shop and to make 
the possessors of Diggi shop as parties ” The judgment 
nowhere sets aside the Court’s decree or reminds the case for 
trial on the remaining issues As however it provides for a 
refund of court fee I presume that the absence of any 
operative order is an over-sight and that the Judge did intend 
to remand the suit 

3 The ground of the appeal is that Plaintiff should not 
have been ordered to amend his plaint and that he should 
have been allowed his costs in the lower appellate Court 
Respondents 1 to 5 and 7 to 8 have filed cross-objections on 
the ground that the decree dismissing the suit should ha f ve 
been maintained 

4 As the cross-objections go to the ■ root of the matter, 
I will deal with them first. The Special Additional District 
Judge has cited authorities for the proposition that property 
not in possession of the parties need not be included in a suit 
for partition, and in some of them property mortgaged with 
possession has been held to be property not in possession 
No authority to the contrary has been cited Mr Daya 
Shanker for respondents argues that it would be inequitable to 
exclude the Diggi shop since that shop was mortgaged by the 
father of the plaintiff alone and he alone took the considera- 
tion This point appears to be a new one It is not 
referred to m the judgments of either of the Courts below 
Further, it is not supported by the evidence The mortgage 
deed has not been put m Plaintiff m cross-examination 
stated that the house was mortgaged by his father But it 
is not a certain inference from this that his father was the 
sole mortgagor There is no evidence at all about who 
got the mortgage money I therefore see no reason 
for not following the rule in Knstayya v Narasi- 
mham' 1 and other cases that a suit for partition need 

(1) I L R 23 Madras 608 
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not include property mortgaged with possession The cross 
objections therefore fail and are dismissed with costs 

5 The appeal howcrer must succeed Although on 
the face of his judgment the Judge merely expresses an 
opinion that the mortgagees should be joined, that opinion 
has been incorporated in the decree, and the trial 
Judge might take it as a direction As such it is clearly 
wrong If as the Special Additional District Judge holds and 
as I also hold the suit will lie without including the Diggi 
shop, then there can be no ground for compelling the plaintiff 
to include that shop m the property to be partitioned and 
still less for compielling him to join the mortgagees and thus 
introduce into the suit all sorts of questions as regards the 
mortgages which are outside the scope of a partition suit 

6 I also think that the appellant should haxebeen given 
his costs in the lower appellate Court. The Special Addi 
tional District Judge has disallowed them ‘in the special 
circumstances of this case He does not indicate what 
special circumstances he means, and Mr Dava ShanKer has 
not been able to point out to any which would in my view 
justify the Spiecial Additional District Judge s order 

7 The appeal succeeds I modify the order of the 
lower appellate Court by deleting the direction to the plaintiff 
to include the Diggi shop and make its possessors parties 
I also allow the appellant his costs in that Court from 
respondents 1 to 8 Appellant will get his costs in this Court 
from respondents 1 to 8 


Appeal A'loved 
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Before Mr D R Norman, i c s. 


Mohammed Yusuf 

Plaintiff — Appellan t 


V ersus 

Azim Ullah 

. Defendant — Respondent 


Civil Second Appeal No. 32 of 1938, decided on 6th December 
1938, arising out of the decree passed by the Additional District 
Judge, Ajmer, on 29th June 1938, in Appeal No. 79 of 1937 

Civil Precedure Code (V of 1908) — Schedule II, Para IS Award cannot be 
set aside in part 

Court cannot set aside an award in part only 
to be set aside. 

' Mr. Mott Lai Malayvar — For the Appellant 

Mr Abdul Rashid — For the Respondent 

Judgment: — Plaintiff filed a suit for partnership 
accounts which was referred to arbitration, The arbitrator 
dismissed the suit on the ground that for three partnership 
transactions the plaintiff had produced no evidence and that 
as regards the fourth, relating to grass at Sethana, the 
defendant’s evidence was more reliable than the plaintiff's 
On the return of the award it was pointed out to the Judge 
that the three transactions about which plaintiff had led no 
evidence had never been disputed by the defendant The 
Judge holding that the arbitrator had committed a patent 
error of law on the face of the award amounting to mis- 
conduct set aside the award under paragraph 15 of Schedule 
2, superseded the arbitration and heard the suit himself In 
result he took a different view from the arbitrator about the 
Sethana transaction and granted plaintiff a preliminary decree 
for accounts a$ regards all the four transactions. The 
defendant appealed and the Additional District Judge framed 
two issues — 

(l) Whether the learned Sub- Judge had no jurisdiction to set aside 
‘ the entire award ? 


The whole award has 
[Par<7 3 ] 
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(2) Whether the learned Sub-Jndg, erred m holding ihat the gethana 
grass had beep purchased to partnership ? 

2 On the first point he held that the Sethana transaction 
being a distinct one the Judge was not justified in setting 
aside the award as regards that transaction The second 
point he found unnecfessary to decide though he remark^ 
“I am howevhr inclined to think that the new taken by the 
learned Sub Judge is mdre reasonable and proper’ In 
result he modified the tnal Courts degree by allowing 
accounts of the other three transactions only 

3 Plaintiff has come in second appeal and I think must 
succeed. I am inclined to agree with the Additional District 
Judge that the award was separable into parts But as I 
read paragraph 15 of the second schedule it does not provide 
for the Court setting aside an award in part onl) The fact 
that the consequence of setting aside the award is an 
order superseding the arbitration is a stroDg indication that 
the whole award must be set aside Mr Abdul Rashid Btates 
that he can quote no authority to the contrary Nor have 
I been able to find one This aspect of thq case does not 
appear to have been argued before the Additional District 
Judge 

4 Mr Abdul Rashid however contends that the trial 
Court should not hare acted under Para 15 but should have 
modified the award under Para 12 (A), since the onl j point 
referred to arbitration was the Sethana transaction Now 
the order of reference unfortunately does not set out the 
matters in difference, and the application for it only sajs 
that the arbitrator should be appointed to decide the matters 
in dispute A reference to the pleadings shows that there 
were other matters in dispute beside the Sethana transaction 
For instance the defendant contended that the partnership 
had already been dissolved, that the defendant was not liable 
to render accounts and the 6uit must be for a fixed sum of 

i 
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money. It may be that these points were not pressed before 
the arbitrator, but there is no doubt that points other than the 
Sethana transaction were referred to him. It was therefore 
not possible for Trial Judge to modify the award under Para 
12 


5 The last question is what] order I should pass. Mr 
Moti Lai asks that the decree of the Trial Court should be 
restored relying on the remark of the Additional District 
Judge which I have quoted The Additional District Judge 
however having first stated that it was not necessary to record 
a finding on point No. (2), I am not able to accept this 
remark as a finding of fact binding on this Court. 

6 I allow the appeal, set aside the decree of the Lower 
Appellate Court and remand the case to that Court for disposal 
on the remaining issue. Costs of this appeal will be costs in 
the case 

Case remanded . 


Before Mr. D R Norman, i. c. s. 

Amar Chand Defendant- Applicant 


Versus 

Bhola Nath Plaintiff-Opposite Party. 

Misc Civil Revision No 51 of 1938, decided on 29th November 
1938, against the orders, dated 14th March, 1938, passed by the 
Sub-judge, Ajmer, in Civil suit No 28 of 1937. 

Civil Procedure Code (V of 1908) — S 151 — Cate may be re opened before 
Judgment It pronounced. 

-A case may be reopened^ at the discretion of the Judge at any time 
before judgment is pronounced if good grounds are shown 


{Para 4 .] 
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CWI Pnxrdar. C*J. (VW !«>)— 3 113— lotcrfrr.iiM— ' Whin no nmmili 
•r p»ielf*ilJf eafalr r*iah 

In mlttru ot Judlcnl diwrctlon thl. Court will cot Interfere unks. 
there nre either no plotted, whnlnct for 111 eiercrre or unlrt.lt. exerdK 
produce, a nunifc.il) unfair result [pan 4 1 


rr.cUc.-Preeed.r^-r.ri, .bM t. Tpeetaeltr •• eoe~U hf 

nantil miUlai drtWto* 

If plaintiff Im n legal advllcr prrtcnt In the Court he ought to be 
gtten an opportunity to conrult him before being oaVed tc male ° - 

Hr Rathu Lath /Ureter!— For l(ie Applicant 
Hr Ghitu Lai— For the Opposite Tartr 

Judgment — These two rcns.on applications though 
arising out of different suits ma> be dealt tuth m a sing e 
udlent Opponent filed two sut.s Nos. 285 and 287 o 
1937 00 too &. against appheant. The su.U were^ot 
consolidated but Merc put down for hearing on ** 

Turthcr the main issues in both «crc tc > ^ 

whether the bond used was bad for want of con^d 
fraud and whether the suit was tn t.me by rea^n W a ^ 
ment of interest The burden of prosing ^ iue 

of course, on the defendant and of P™ “^dant s 

° n r STl U93 h 8 S Tut:n Cre th fi atlte for some reason 
uh.ch is not apparent, the pontiff 

plaintiff had not seen him that ^ ^ of hl8 n ot 

to point out to the plaintiff e ^ j u dge instead 

giving evidence It appears owe ' e * bimse lf explained to 
of letting counsel adnse the P> amt, f n , ^ plamtiff 

the plaintiff that his suit mig t e 1 defendant also did 
however remained obstinate an a adjooro ed for 

not wish to lead evidence both suits were 

judgment. 
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2 On 28th January, before judgment was pronounced, 
plaintiff put m an application under Section 151 CPC. He 
made various allegations such as that the defendant had by 
fraud prevented him from consulting his counsel and that he 
was upset by the death of a friend, and asked permission to 
lead evidence. This application purports to be made mlboth 
suit? and was so treated by the Judge, Mr Jawahir Lai, as 
appears from the fact that judgment in both suits was 
deferred It was however actually filed among the papers of 
Civil Suit No 285 Notice of it was ordered to issue but 
before the application could be heard Mr Jawahir Lai was 
transferred and was succeeded by Mr Abdul Salam Mr. 
Salam allowed the application and set down both suits 
for plaintiff's evidence It is against this order that the 
present applications have been preferred In each it is urged 
that the order reopening the case was either made without 
jurisdiction or was an irregular exercise of jurisdiction, and 
in Civil Revision Application No 53 it is further urged that 
the order m Civil Suit No 287 is entirely void since m that 
suit no application to reopen the case was made at all 

3 Taking the latter point first, I think the two cases 
must be treated on the same footing Mr Raghu Nath stated 
that he did not take this point when the application was heard 
on 14th March, but it is clear that up to that date both parties as 
well as the Judge understood the application to deal with both 
suits. This is clear from the fact ^ that the Judge did not 
pronounce judgment m either suit on the day fixed, namely 
31st January, and because there is no entry m the Roznama 
of either suit until 14th March when it is recorded in both 
Roznamas that the application under section 15 1 C P C. 
had been disposed of. Further it would not be possible for 
me to allow one application and reject the other, since, as I 
have stated, there is nothing to show why the application 
under section 151 C. P. C. was filed in the papers of suit No. 
285 rather than m the papers of suit No. 287. Of course there 
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ought to have been two sepmte applications, but as the 
trial Judge failed to notice this I can take no action beyond 
ordenng a second court fee to bo paid 


4 I am unable to agree that the Judge had no jurisdic 
tion to reopen the ease A case may be reopened at the 
discretion of the Judge at any time before judgment is 
pronounced if good grounds are shown Further, in matters 
of judicial discretion this Court will not interfere unless there 
are either no grounds whatever for its exercise or unless its 
cxcrciso produces manifestly unfair result Here the Judge 
has given two grounds for the exercise of his discretion The 
first is that on d5th January, Mr Jawohir Lai acted under a 
misapprehension in asking the plaintiff to begin when that 
date was fixed for defendant’s evidence The second is that 
parties should not be punished for their mistake^ As regards 
the first, it is true that the Judge should have either asked the 
defendant to begin, or if he changed his mind and wished the 
plaintiff to begin should have asked him whether he wished 
for an adjournment.^ t does not appear that it was because 
the plaintiff hadnonWsevidenceready that he refused to begin 
But Mr Ghisu Lai argues that had the Judge allowed plain 
tiff’s counsel to advise him instead of putting questions to the 
plaintiff himself the plaintiff might have realised his position 
For this argument I think there is a good deal to be said. If 
plaintiff has a legal adviser present m the Court he ought to 
be given an opportunity to consult him before being asked to 
make any decision It is quite probable that Mr Govmd 
Pershad would have been much more effective than the Judge 
in pointing out to plaintiff the inevitable resultof hiB obstinacy 
Without therefore considering the Judge s second ground I find 
that there were some grounds on which a discretion co lid be 
exercised m favour of the plaintiff Therefore, although I, 
acting as an original Court might have exercised my discretion 
differently, I do not projxise to interfere except to award the 
defendant costs in the trial Court When one party is shown 
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an indulgence the opposite party should always be compensa- 
ted by costs 

5. I modify the trial Court’s order by directing that the 
defendant be given one day’s special costs in the trial Court 
in each suit The amount will be fixed by the trial Court I 
further direct that an additional court fee stamp of Re. 1/- 
be affixed by plain tnT on his appliction under Section 151 
C P. C. Subject to this the applications are rejected 
but without costs 

Order Modified . 


Before Mr D R Norman, i.cs 
Gopi, Mst. .. ... Decree Holder- Applicant. 


Versus 

Ratan Lai , Seth . . Judgement Debtor-Opposite party. 

Small Cause Court Revision No 78 of 1938, decided on 30th 
November 1938, arising out of the decree, dated 30th April 1938, 
passed by the Judge, Small Causes Court, Beawar, in S C C Suit 
No. 19 of 1938 

Civil Procedure Code (V of 1908) — S 47 and O. 21, R. 2 — Compromise to 
pay decree by instalments — Instalments in arrear a — Suit filed — Held Executory 
contract is not adjustment, hence decree subsists and suit does not lie 

Compromise to pay decree by instalments. Decree amended accord- 
ingly Instalments fell in arrears Suit on compromise, Held , Executory 
Contract was not adjustment Hence decree subsisted and the suit was 
berred by S. 47 C. P C [ Para 2 ] 

Mr Hem Chandra Sogani — For Applicant. 

Mt Nathu Lai Ght^a — For Opponent 

Order — Applicant obtained a decree against Opponent 
in the Court of the Sub- Judge, Ajmer, on 3-5-1921 and got it 
transferred for execution to the Sub-Judge, Beauar. While 
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execution was proceeding the parties armed at a compromise 
Iby which the decree was to be paid off b> instalments and 
asked the Judge to amend the decree The Judge allowed the 
amendment The second instalment falling into arrears, 
applicant then took out execution in the Beawar Court 
Opponent contended that the order amending the decree was 
inconpetcnt The Judge agreed with this and dismissed the 
application Applicant then brought a suit on the compromise 
The suit was dismissed on the ground that the compromise 
was not an adjustment within the meaning of Order 21, Rule 
2, that it therefore did not extinguish the original decree and 
that plaintiff's suit was barred b> section 47 C P C Appli 
cant has now come in rev lsion 

2 Although the point is not free from difficulty the Trial 
Court was in my \iew nght Both sides Inn c referred to a 
large number of decided cases, but none exactly covers the 
point raised here Had the compromise amounted to an 
adjustment which might have been certified under Order 21, 
Rule 2, then I ha\e no doubt that applicant could have sued 
on the compromise But it was held in Kalya n Mai \ 
Ram Pal 1 , a case on which the Trial Court relied, that an 
executory contract Is not an adjustment within the 
meaning of Order 21, Rule 2 and cannot be pleaded as a bar 
m execution Mr Hem Chandra for applicant has not attempted 
to distinguish the compromise in this case from the compromise 
which this Court considered in Kalyan Mai v Ram Pal 1 , 
Now a compromise which is not an adjustment within the 
meaning of Order 21, Rule 2 clearly does not extinguish the 
original decree since the original decree can be executed 
respite of it. It follows that such a compromise is not a 
contract enforceable at law For if the original decree is not 
extinguished there is no consideration proceeding from the 
decree holder It will be found in all the cases on which 
Mr Hem Chandra relies that the compromise extinguished 
the original decree 
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3 To take any other view would be manifestly unjust 
For the decree holder would then have the choice of two 
remedies to execute his original decree, and to sue on the 
compromise Mr Hemchandra suggests that if he took out 
execution after the compromise the judgement debtor could sue 
for damages But, in the view I take he could not The cause 
of action in a suit for damages is some wrongful act on the 
part of the decree~holder and to execute a decree which is still 
in being is not a wrongful act 

4. The application must therefore be rejected but m the 
special circumstances I make no order for costs 

Application Rejected. 

Before Mr D R Norman, ics f 
Ladhu Ram .... Plaintiff-Applicant. 


Versus 


Ladit Defendant-Opposite Party. 

Small Cause Court Revision No. 84 of 1938, decided on 2nd 
December 1938, arising out of the decree, dated 12th July 1938 
passed by the Judge, S C C , Ajmer, in Suit No 434 of 1937. 

Limitation Act (1908) — S 20. — Part payment need not be actnal ca*h — Te*t 
laid down. 

Part payment need not be in actual cash and the test is whether the 
payment would be an answer to a suit brought by the creditor to recover 
the amount, 29 M 234. Foil 

[P ara 2] 

Mr Debt Dayal Bhargava — For the Applicant 

Mr Slttcrm* Swamp Mathur — For the Opposite Patty. 

Order. — Applicant filed a suit against Ladu and Gopi, 
father and son, on a khata executed by Ladu alone. Sometime 
after the execution of the khata Gopi did some vork for the 
applicant and, at the request, or at any rate vith the consent, 
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Before Mr. D. R. Norman, i.cs. 

Suraj Mai . . . Judgment-debtor- Applicant 


V ersus 

Kailash . . Decree-holder-Opposite party. 

Small Cause Court Revision No. 118 of 1937, decided on 21st 
No ember 1938, against the Order, dated 1st November 1937, passed 
by the Judge, Small Cause Court, Ajmer, in Execution Case No 
1801 ofl936 

Civil Procedure Cede (V of 1908) — S 47 — Moveable property attached — 
Then released — Qaestion of return of property must be decided in Execution 
proceedings! 

Decree Holder attached a motor-car belonging to the Judgment-debtor. 
The attachment was released but the Judgment-debtor had difficulty in the 
return of the car Held , The matter of the return of the cans patently a ques- 
tion relating to the execution of opponent s decree arising between opponent 
and his judgment debtor and is therefore to be determined by the Court 
executing the decree and not by a separate suit Fut ther, the Court having 
attached the car is bound to give the applicant every aid in recovering the 
car when the attachment had been removed 

[Para 2] , 

Mr Chand Kaian Sarda — For the Applicant 

Mr Bishainber Nath Bhaigava — -For the Opposite party 

Order. — One Sua Lai attached Applicant’s motor car in 
execution of a decree against him The car was handed OAer 
to Sua Lai for custody and was kept in the garage of one 
Doctor Garg Thereafter Opponent who also held a decree 
against the Applicant filed aDarkhast and applied for rateable 
distribution Sua Lai however came to terms with the Appli- 
cant and the car was released from attachment Opponent 
then applied for attachment of the car and the car was 
nominally attached and handed over to him on his 
giving an amanatnama to the Nazir Actually the car never 
left Dr Garg’s garage Before the car could be sold, Opponent 
and Applicant came to terms and put m a joint compromise 
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under which opponent’s decree was to be pa,d by instalments 
This was on 5th April 1935 Whether the Judge took this to 
be an application under Order 20, Rule 12 and whether he 
failed to consider under what rule it fell is not clear Any 
how the order he passed was that the decree should be 
amended in terms of the compromise and tho car should be 
released from attachment After this the applicant applied 
to the Nazir se\cral times for the return of his car but without 
result Tinall) when further proceedings for execution were 
taken against him bj the opponent he asked the Court for the 
return of his car The Judge after holding some enquiry 
passed a brief order saying that the car was still with Dr 
Garg to w horn garage rent was due, that the applicant ought 
to have taken possession of the car at once after the compro- 
mise with Opponent, and that if he had any grievance he 
could file a suit 

2 This order is obviously not sustainable The matter 
of the return of the car is patently a question relating to the 
execution of opponent's decree arising between opponent and 
his judgment debtor the applicant and i is therefore to be 
determined by the Court executing the decree and not by a 
separate suit Further the Court having attached the car is 
bound to gne the applicant every aid in recovering the car 
when the attachment had been removed. 

3 It appears lo me that the proceedings have been 
irregular from the start The relevant rule on the attachment 
of movable property is Order 21, Rule 43 and under 
it the attaching officer “shall keep the property in his own 
custody or in the custody of one of his subordinates and Bhall 
be responsible for the due custody thereof ’ The procedure 
therefore followed in this case (and I am told it is very frequent 
ly followed) of entrusting the attached property to the decree 
holder on his executing an amanatnama has no warrant in law 
That however does not relieve the Court from its duty to 
assist the applicant 
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4. For the Opponent Mr Bishember Nath states that 
the car is with Dr Garg and that he is ready to return it if 
he is paid the rent due to Dr Garg As the car is in his 
possession it is obvious that he has to return it But I am 
unable to agree that he has any claim to get fromh is 
judgment-debtor the rent due to Dr Garg. When he took 
possession of the cai he made no stipulation about rent and 
the amanatnama is an unconditional undertaking to return 
the car Mr. Bishembher Nath argues that the applicant is 
in default for not demanding the car earlier I am unable to 
agree. The opponent was aware that the attachment had 
been removed and was bound either to return the car to the 
applicant or to the Nazir after paving such rent as might be 
due for storing it 

5 I therefore set aside the order of the Trial Judge and 
make the following order The Opponent must return the 
attached car to applicant in the same condition m which it was 
handed ovei to him, subject to such deterioration as would 
naturally occur owing to the lapse of time, if the car were 
properly housed Opponent must pay applicant’s cost in this 
application 

Older set aside. 


Before Mr D R. Norman, i c s 
John Lai .... Decree Holder- Applicant 


Versus 

Aztinan , Mst Judgment Debtor- Opposite party 

Small Cause Court Revision, No 56 of 1938, decided on 5th 
December 1938, against the order, dated 8th February 1938, 
passed by the Judge, Small Cause Court, Ajmer, inSuit No 1890 
of 1921. 
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o.u c^. (V w « & a lai-Appncu*, lnd 

U* t U ni4i Wf»*t ti W*r*tn.» Urr*d by lUtstutl** 


h iJj fr h no limitation fm an nwllmtion to -»mend a decree 
unfet t v>cf{ m 152 C I C., ftf j>Ikvu ion tmnt Im made brforc the decree 

Ja% I un ritv-ntah' ovine to tV 12 \eart limitation jrrowdrdbyS 43 

[Para 2 ) 

Mr Jut/ \<ir un Malhitr—Tor thr v\ppli£4nl 

'''tf /A tint fiathtj — Vnr th* Oppowtr Party 

Order — In tJjr >nr JOJ) TppJjcnnt filed n suit agninst 
opponent tntl obtained judgment for a sum of money payable 
bv instalment* In the decree drawn up thereon ho rnn er 
there \vt* no reference to instalments Prior to 1928 three 
thrUtAMs for a current instalment were filed Then in 1928 
Although According to the terms of the judgment the whole 
Amount vis not rcco\crnblc Applicant Applied to execute the 
whole decree Similar applications were mAdc in 1932 and 
1935 Applicant next filed An Application for Amending the 
decree to bnng it in accordance with the judgment which was 
filed apparently for want of prosecution finally Applicant 
presented a second ApphcAntion for amendment which was 
dismissed on the grounds (1) that a decree the execution of 
which has become time barred cannot be amended so as to 
bnng execution within time (2) that the applicant having 
endeavoured to execute the decree for the whole amount 
cannot now be heard to sax that it should rcaJh ha\e been 
an instalment decree 

2 Ihaxcnotbccn able to trace an> authority on the 
two points raised But I haxc no doubt that the trial Judge 
decided them rightly Although there is no limitation for an 
application to amend a decree under Section 152 C P C., I 
think it obvious that such application must be made before 
the decree has become un executable owing to the 12 years 
limitation provided by Section 48 I further think that 
having attempted to take advantage of the fact that the decree 
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was not correctly framed it is not open to applicant to ask for 
an amendment when he thinks that a decree in accordance 
with the judgment would better suit his purpose, 

3, The application is rejected with costs 

Revision dismissed . 


t 

Before Mr D R Norman, i c s 
Kanhaiya Lai . Defendant- Applicant. 


* V ersus 


Chnnni Lai Plamtiff-Opposite-Party 

Small Cause Court Revision No. 9 of 1938, decided on 30th 
November 1938, against the decree, dated 21st October 1937, 
passed by the Judge, S. C. C., Nasirabad, in Suit No 288 of 1933 

Interest — Wben accounts ore made up parties can contract that interest will 
run on whole sum — But not so as to avoid Damdupat ; Ajmer Law’s Regulation* S« 
33 


The rule of Damdupat cannot be avoided by an agreement that interest 
shall be treated as principal But subject to that there is nothing to prevent 
parties contracting when the accounts are made up that interest shall run 
on the whole sum then due and not on the original principal 

[Para 2 ] 

Mr BudJu Chand Lahhoha— For the Applicant. 

Mr Ram Chandra Airnn — For himself 

Order. — The first point taken in this application is that 
applicant, Kanhaiya Lai, was not a party to the khata baqi 
of 21-10-1930 and so the suit is not m time Although 
Kanhaiya Lai did not sign the khata baqi himself the plaint 
alleges that it was executed on his behalf, and from a perusal 
of the three written statements which Kanhaiya Lai put m I 
am satisfied that his liability under the khata baqi is 
implicitly admitted. This point therefore fails, 
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2 The second point taken is that interest should have 
been calculated on the original sum Rs 800/ and not on the 
amount due for principal and interest at the time of khata 
baqi, namely Rs 905/ I am referred to a decision of this 
Court Ram Chandra \ Radha Ktshen 1 in which it was held 
that mere accounting could not turn interest mt,o principal 
In that decision howeier the question was what was the 
principal for purposes of damdupat The rule of damdupat 
cannot be avoided by an agreement that interest shall be 
treated as principal But subject to that there is nothing to 
prev ent parties contracting when the accounts are made up 
that interest shall run on the whole sum then due and not on 
the original principal That is‘what happened here, 

3 The third point taken is that the applicant is not 
liable for the increased rate of interest, since Exh P 1 which 
provides for it is not signed by him The Tnal Judge held that 
Kesn Lai being a partner of Kanhaiya Lai, Kesri Lai s signature 
bound Kanhaiya La] That however is not the case made out 
in the plaint as finally amended in which it is stated that 
Exh P 1 was executed by both Kesn Lai and Kanhaiya Lai I 
do not think Kanhaiya Lai can be made bable on a case which 
was never pleaded and I therefore allow this point The 
actual difference comes to Rs 22/ 

4 I modify the decree of the trial Court by substituting 
Rs 88/ for Rs 110/ Further, plaintiff will get proportionate 
costs only in the trial Court In this Court applicant having 
failed on the greater part of his claim must pay half the costs 
of opponent. 

Deere* modified 


1 ISH A M. L. J K. 
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Before Mr D. R. Norman, i c s. 

Gulab Kanwar , Shnmati .. Applicant 

Versus 

Udai Chand , Seth and others .... Opposite-party 

Civil Revision No 21 of 1938, decided on 6th December 1938, 
against the decree, dated 17th January 1938, passed by the Sub- 
judge, First Class, Beawar, in Civil Suit No 27 of 1933 

Civil Procedure Code (V of 1908) — Order 32, Rale* 3, 4 & 11 — If guardian 
Is removed plantiff should be asked to suggest another — Nazir should be appointed 
as last resort. 

If the guardian ad litem is to be removed, plaintiff should be asked 
to suggest another person Nazir should be appointed as a last resort 

[Para 4 ] 

Mr. Jyoti Swamp Gupta — For Applicant 

Mr Ghtsu Lai — For Opposite-party * 

Order. — Seth Udai Chand, present opponent No 1, filed 
a suit on a mortgage executed in his favour by defendants 1, 2 
and 5 on behalf of themselves and their minor sons defendants 
3 and 4 Defendants 6 and 7 were said to be after born sons. 
Defendant No 3, Nemi Chand, was appointed guardian of 
defendant No 7, Mangal Chand All the evidence was 
concluded by March 1935, but the final disposal of the suit 
was delayed by a successful application by defendant No 5 to 
get ex parte proceedings against him set aside On 27th 
March 1936, which was date fixed for defendant No 5’s 
Written statement, Nemi Chand, was absent The Judge, 
Mr Qureshi, made an ex parte order against him and removed 
him from the guardianship of Mangal Chand, and 4 days later, 
without any application by the plantiff, appointed the Nazir as 
guardian. On 8th December 1937 Mangal Chand’s mother, 
Gulab Kanwar, applied to be made guardian of Mangal Chand 

^Opposite parties Nos 3, 4 and 5 absent mspite of notice 
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on the ground that neither Nemi Chand nor theNazirhad been 
a proper guardian The Judge, who was then Rai Sahib Jagat 
Nandan, held that Nemi Chand was the proper person to be 
guardian and that he had not been negligent The Judge 
further held that Nemi Chand hadbcen improperly superseded 
and that Mr Qureshi had passed this order without appljmg 
his mind to it His order concluded as follows.- — 

Considering all the circumstance! of tbe case, I think tho nrders 
regarding removal of Nemi Chand from tho guardian ship of 
Manual Chand and appointment of Court l^tzir kb guardian 
ad litem should be ignored and for all IntentB and purposes Nemi 
Chand should still be considered as the guardian ad ljtom of the 
minor Mangal Chand Tbe result is that I dismiss tbe petition 

Gulab Kanwar has come in revision against this order 

2 The first remark 16 that both the Judge and the 
parties have confused two separate questions, namely (1) 
whether Gulab Kanuar should be appointed guardian of 
Mangal Chand and ( 2 ) whether having been so appointed she 
should be allowed to reopen past proceedings Stnctly 
speaking the second question does not arise until the first has 
been decided But to sa\e further disputes I propose with the 
consent of counsel on both sides to determine both questions 
On the first point I see no reason for disregarding Gulab 
Kan war’s request The trial Court s order in this respect 
cannot be supported, since not only has Nemi Chand been 
reappointed without his consent, but as I am told the ex 
parte order passed against Nemi Chand has never been set 
aside. Mr Ghisu Lai for opponent No 1 has no objection to 
the appointment of Gulab Kanwar 

3 On the second point I agree with the trial Judge that 
Nemi Chand was the proper person to be Mangal Chand s 
guardian There is no defence open to Mangal Chand which 
is not equal!} open to Nemi Chand Mr Jyob Swarup states 



'Part 1] 


GULABIKANWAR V. UDAI CHAND. 


33 


that he has one additional defence to make, namely, that the 
debt to pay off which the mortgage was incurred was due to 
speculation That defence however was equally open to 
Nemi Chand Nemi Chand engaged counsel and appears to 
have neglected neither his own nor the minor’s interest m the 
conduct of the suit His non-appearance on the date on which 
he was removed is doubtless due to the fact that neither he 
nor Mangal Chand had any interest m what was to be done 
at the hearing Until the removal of Nemi Chand therefore 
the minor Mangal Chand was properly represented 

4 I also agree with the trial Judge that both the removal 
of Nemi Chand and the appointment of the Nazir was impro- 
per. The Nazir should only be appomtedas a last resort, and if 
Nemi Chand was to be removed plaintiff should have been 
asked to suggest another person As however Mangal Chand 
has not been adversely affected by anything done since that 
date there is no ground for allowing proceedings to be re- 
opened 

5 I'set aside the order of the trial Judge and appoint 
Gulab Kanwar guardian of the minor Mangal Chand 
Permission to file a fresh written statement or to re-open any 
of the past proceedings in the suit is refused Parties will 
bear their own costs in this application 


Order set aside . 
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Before Mr D R, Norman, i c s 
ChouihUal etc 


Applicant 


VerauB 


- Opposite Party 

Small Cause Court Revision No 64 of 1938 decided on 23rd 
November 1938 against the decree passed oy the Jndge, S C. C 
Beawar on 24th February 1938, in Smt No 475 of 1937 

Evidence Art (l ol 1872) — S. 73 — Jndf* « eempeiielon of olfnel nme H oi 
*ntlU«d lo yr tight, 

A J udg9 x* not an expert in hand writing and althoogh the law allows 
him to compare a ditputed signature) with an admitted signature, he ought 
not to attach too much weight to such comparison. 

[Para 2 1 

Mr Dtbi Dayal Bhargava — For Applicant. 

Mr Kanharya Lai Vtrma— For Opponent. 

Order — Applicant s grievance is that the tnal Judge 
disbelieved his evidence about the execution of the suit khata 
on inadequate grounds including a comparison of the 
signature of the defendant with his signature on the summons 

2 I have pointed out before that a Judge is not an 
expert m hand writing and, although the Jaw allows him to 
compare a disputed signature with! an admitted signature, he 
ought not to attach much weight to such comparison 
Moreover m this case the signature on the summons had not 
been admitted by the defendant. 

3 The oral evidence was otherwise disbelieved on one 
rather petty contradiction The opinion of the Judge who 
heard the evidence is however entitled to considerable weight. 
Further, there is this difficulty that although the evidence is 
that the khata was executed for actual cash, the account entry 
is ambiguous as it states at the end “struck khata baqi 
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Further, the alleged repayment on which plaintiff relies to 
save limitation and for which there is only the evidence of the 
plaintiff, appears from the account entry to have been a mere 
book transfer and not a cash payment 

4 In these circumstances I do not think there is 
sufficient ground for interfering m revision The application 
is rejected with costs 

Revision dismissed. 

Before Mr D R Norman i.c s. 

Sohan Lai Applicant — Accused 


Versus 


Crown 


Opposite party 


Criminal Application No 55 of 1938, decided on 17th November 
1938. 


Criminal Procedure Code (V of 1898)— S. 498 — Written objection of 
prosecutor not adequate — Prlma facie evidence must be produced when ball opposed 
on ground of tampering of evidence ' 

The J udge should of course, give notice to the prosecution, though m 
special cases ad interim bail may be granted But the prosecutor should 
appear at the hearing of the application, and the Judge should not refuse 
bail merely on his written report Furthfer, when he opposes bail on the 
ground that the witnesses are being or are likely to be tampered with, he 
should produce some pnma lacie evidence in support of his allegation 

[Para 3] . 

Criminal Procedure Code (V of 1898) — S. 498 — Case of Criminal Breach of 
Trust— Ball not to be refused merely because offence is punishable with 
transportation. 

In a case under section 409 I P C. (Criminal Breach of Trust by a public 
servant) a Sessions Judge should not refuse bail solely on the ground tha 
the maximum punishment is transportation for life, but should take into 
consideration the amount misappropriated. [Para 4 ] 
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5Ir Chand Karan S arda — For the A censed. 

K B Abdul Wahid Khan — For Crown. 

Order — This is an application for bail 

2 Applicants Nos 1 to 3 are members and applicant No 
4 is the Secretary of the Shamlat Committee of Pnshkar, and 
they are being prosecuted under Section 409 I P C for breach 
of trust in their capacity of pubhc servants That offence is 
punishable with transportation for life and the Magistrate 
rightly refused bad Applicants then moved the learned 
Additional Sessions Judge who sent the application to the 
Prosecuting Inspector for report. The Prosecuting Inspector 
returned it with an endorsement that the applicants were 
overawing the prosecution witnesses, and on the strength of this 
endorsement the learned Additional Sessions Judge refused 
bad The applicants then moved this Court and obtained 
ad interim bail 

3 The procedure of the learned Additional Sessions 
Judge was not correct Before granting bad under Section 
498 Cr P C the Sessions Judge, should of course, gn e notice 
to the prosecution, though in special cases ad interim bad may 
be granted But the prosecutor should appear at the hearing 
of the application and the Judge should not refuse bail merely 
pn his written report Further, when he opposes bad on the 
ground that the witnesses are being or are likely to be 
tampered with, he should produce some pnma facie evidence 
m support of his allegation 

4 In the present case I am not inclined to refuse bad 
merely on the ground that the offence charged is punishable 
with transportation for life. Section 409 Cr P C, may co\er 
a breach of trust in respect of any amount from one rupee to 
one lac of rupees and therefore to treat all cases coming under 
,t as on the same footing for purposes of bad is not a Bound 
sense In the present case the amount ill respect of which a 
breach is alleged only Rs. 75/ 
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5 As regards the overawing of_ the witnesses the learned 
Public Prosecutor concedes that he has no evidence, and a 
condition has been made m the ad interim bail that the 
applicants should not stay in Pushkar 

6 I allow the application and order that the ad interim 
bail be continued’ If any attempt should be made in future 
to tamper with the witnesses it is open to the prosecution to 
move this Court to cancel the bail 


Application allowed 


Before Mr D R. Norman, j. c s 


Shamsher Beg , M... 

i i i 

Versus 


Applicant 


Nazir Begum . » Opposite party. 

Criminal Reference No. 29 of 1938, decided on 14th November 
1938, made by the Additional Sessions Judge, Ajmer, by his Order, 
dated 17th June 1938, arising out of the order, dated 28th October 
1937, passed by the Honorary Magistrate, First Class, Section “D”, 
Ajmer, in Cr Case No. 4 of 1937 

Criminal Procedure Code (V of 1898) — S. 488 — Wife apprehands III 
treatment on return — Husband asks wife to return — He not absolved. 

There had been no refusal to maintain since there had been no demand 
Held, the husband’s action m asking his wife to return does not acquit him 
of neglect if his wife has genuine grounds for believing that she would be 
ill-treated if she should return Apprehension of ill-treatment, if well 

T 

founded, is a sufficient reason for the wife’s refusal to Ii\e with her 
husband 

[ Para 3 ] 

Mr Shamshul Ghant Khan — For the Applicant 

Mr Swarup Naram Agarwal — For Opposite party 

it " 

Order. — This is a reference from the learned Additional 
Sessiops Judge in a maintenance matter. 
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2 The facts arc that the applicant left her husband some 
five years ago and lived with her own father Her husband 
frc(]ucntl> requested her to return but she refused to do so on 
the ground that she had been ill treated She filed an 
application for maintenance which the learned Bench 
Magistrates allowed The ground of this reference, as stated 
by the learned Additional Sessions Judge, is that maintenance 
can be granted onlj when there is neglect or refusal to 
maintain, that the trial Court did not discuss the question of 
refusal and that its finding about neglect is based on surmises 
and sentiment 

3 It is true that in this case there has been no refusal 
to maintain since there has been no demand I am however 
unable to agree with the learned Additional Sessions Judge’s 
\ icw that the husband s action in ashing his wife to return 
acquits him of neglect even though his wife may have genuine 
grounds for believing that she would be ill treated if she 
should return Neglect to maintain a wife means omission to 
maintain her when a duty to maintain exists. A husband 
ho v ever has ordinarily a right to his wife s society and so has 
no duty to maintain her if without sufficient reason she refuses 
to live with him But apprehension of ill treatment, if well 
founded, has always been held to be sufficient reason 
Therefore before making this reference the learned Additional 
S.ssions Judge should have determined whether the wife s 
apprehensions are well founded that is to my whether her 
allegations of previous cruelty were proved 

4 The learned Additional Sessions Judge has remarked, 
quite truly', that the Bench Magistrates judgment on this point 
is not satisfactory since it contains no critical examination of 
the evidence and does not state which witnesses the Bench 
believed Evidence was however led to show that the wife 
was beaten by the husband and was on one occasion branded, 
and as the Bench found these allegations proved, it may be 
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assumed that they considered prosecution evidence better 
than the defence Therefore even though the judgment does 
not state why they took this view, I do not propose to'mterfere 
in revision. 1 

5 Let the record be returned to the learned Additional 
, Sessions Judge. 

Order Confirmed, 


Before Mr. D R Norman, i c s. 


Kanhaiya Lai 


Complainant — Applicant 


Versus 


Amra and others . Accused — Opposite party 

Criminal Reference No 46 of 1938, decided on 14th November 
1938, made by the Additional Sessions Judge, Ajmer, by his order, 
dated 8th August 1938, arising out of the order, dated I3ih July 1938, 
passed by the Chairman, Bench C, of the Honorary Magistrates, 
Ajmer 


Criminal Procedure Code (V of 1908) — S. 204 — Case transferred to another 
Magistrate — Latter can decide what offence the complaint discloses. 

■ The Cr P C nowhere prescribes the registration of a case under a 
particular section, although of course the Magistrate will have to consider 
under what section the offence disclosed falls m order to decide whether to 
issue a summons or warrant and wLether to try the case as a summon case 
or warrant case ‘The Magistrate taking congnizance” is the Magistrate to 
whom the case has been transferred, and who is actually trying it 

Mr Mott Lai Malayvar — For the Applicant 
c 

Mr Lekh Ram Angrtsh — For Opposite party 

K. B Abdul Wahid Khan — For Crown 

Order. — This is a reference from the learned Additional 
Sessions Judge. 
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2 Applicant made a complaint to the City Magistrate 
charging three persons with removing stones from a platform 
m front of his hduSe and with uttering threads when he 
remonstrated with them The learned Magistrate after 
examining the complainant oidered the case to be registered 
under Sections 352 and 379 I P C and transferred it to the 
Bench Magistrates under Section 192 Cr P C The learned 
Magistrates however held that the complainant s statement 
did not disclose a case under Section 379 I P C and ordered 
the case to be registered under Section 352 I P C , summons 
to issue and process fee to be paid Applicant moved the 
learned Additional Sessions Judge in revision on the ground 
that as the City Magistrate had registered the case under 
Section 379 I P C , it was not for the Bench Magistrates to 
register it under another section The learned Additional 
Sessions Judge accepting this view has referred the case to this 
Court 


3 I do not agree with the learned Additional Sessions 
Judge The Cr P C nowhere prescribes the registration of 
a case under a particular section, although of course the 
Magistrate will have to consider under what section the 
offence disclosed falls in order to decide whether to issue a 
summons or warrant and whether to try the case as a summons 
case or warrant case The relevant Becbon on this point is 
section 204 Cr P C under which the decision rests with the 
"Magistrate taking congnizance’’ In my view “the Magistrate 
taking congnuance' is the Magistrate to whom the case has 
been transferred and who is actually trying it. It was there 
fore open to the Bench’ Magistrates to treat the case as falling 
under Section 352 I P C if that was the only offence which 
the complaint, read with the examination of the complainant, 
disclosed 

4 On the merits however I think that the Bench 
Magistrates’ order was wrong Complainant in his examination 
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states that the stones were being removed by the accused, and 
that, assuming that the stones belonged to the complainant, is 
theft If the Magistrates were doubtful of the truth of the com- 
plaint it was open to them to order an enquiry under Section 202 
Cr P C before issuing process But it was not open to them 
to reject altogether to charge under Section 379 I. P C. 

5 I therefore set aside the order of the Bench Magistrates 
and direct them either to proceed as upon a complaint of an 
offence under Section 379 I P. C or, if they think fit, to direct 
an enquiry under section 202 Cr. P. C. 


Order set aside. 


Before Mr. D R Norman, i. c s 

Bano, Mst Applicant — Accused 

Versus 

Rahim Bano, Mst Opposite party — Complainant 

Criminal Revision No. 53 of 1938, decided on 19th Novcml er 
1938, arising out of the ordar, dated 11th October 1938, passed by the 
Additional Sessions Judge, Ajmer, in Criminal Revision No 72 
of 1938 


Criminal Procedure Code fV of 1908) — SS. 200, 202, 203& 204 — Complaint* 
against pardah-nashin women — Duty of Magistrates to examine record and result of 
enquiry before issuing process, Criminal Trial (Duty of Magistrate) 

Unfortunately a criminal prosecution, which has little chance of 
ultimate success, is frequently used as a means of annoyance especially 
against women who like the Applicant are pardah-nashm It is the Duty of 
Magistrates to protect the public against such abuses of the criminal 
procedure, 
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If upon readmg tho complaint and examining the complainant tbe 
Magistrate thinks that a primn facie case 15 shown he may order process to 
issue at once If he is doubtful he may order an enquiry He is* of course, 
not bound b> the opinion of tbe person holding an enquiry But be should 
take that opinion and the statements of the witnesses examined at the 
enquiry into consideration be should no neglect these entirely nn/f order 
the case to be continued on tbe ground that the accused has not proved hia 
innocence, 

[Para J] 

Mr A bdul Qadtr Beg — For Applicant 

Mr Pamtatma SxrarvP — For Opponent. 

K B Abdul Wahtd Khan — For Crown. 

Order — A complaint of criminal breach of trust was made 
against Applicant and her husband The Magistrate ordered 
a police enquiry under section 202 Cr P C and the police 
reported that there wras a pnma facie case against the husband 
but not against the applicant The Magistrate after consi 
denng the report ordered the case to be continued against both 
accused remarking as regards Applicant there is nothing 
before me to absolve Mst Bano from the liability 

2 The attitude of the Magistrate was obviously wrong 
It does not rest on an accused to prove his innocence 
Unfortunately a criminal prosecution which has little chance 
of ultimate success is frequently used as a means ofannoyance 
especially against women who like the Applicant are pardah 
nashw It is the duty of Magistrates to protect the public 
against such abuses of the criminal procedure and this duty 
was pointed out by Weston J C in a decision published only 
a few days before the Magistrate s order in the present 
case (See 1938 A M L J 111) 

3 If upon reading the complaint and examining the 
complainant the Magistrate thinks that a pnma facie case is 
shown, he may order process to issue at once. If he is doubtful 
be may order an enquiry He is, of course, not bound by the 



Part Ij 


Man mal v raM £rasa£>. 


43 


opinion of the person holding an enquiry But he should take 
that opinion and the statements of the witnesses examined at 
the enquiry into consideration he should not neglect these 
entirely and order the case to be continued on the ground that 
the accused has not proved his innocence 

4 On looking into the papers of the enquiry I can find 
no clear statement of an entrustment to the applicant 

5 I allow the application, set aside the order of the 
learned Magistrate and direct that as against the Applicant 
the complaint may be dismissed. 

Application allowed . 


Before Mr D R Norman, i c. s 
Man Mal Accused — Applicants 


V ersus 

Ram Prasad Complainant — Opposite party. 

Criminal Reference No 43 of 1938, decided on 17th November 
1938, made by the Additional Sessions Judge, Ajmer, by his order 
dated 28th July 1938, in Cr. Revision No 40 of 1938, against the order 
dated 19th April, 1938, passed by the Additional District Magistrate, 
Ajmer, in Criminal Appeals Nos 52, 53, 54 and 55 of 1938. 

Penal Code (XLV of I960) — S 447, — Colourable title not sufficient — Dis- 
possessing one in peaceful poss*ssion for substancial time amounts to offence 

It is not enough that the trespasser should have some colourable title 
Any one who has been in peaceful possession of land for a substantial tune 
has the right to retain that possession irrespective of his legal title, until 
dispossessed by the process of law If someone else has or thinks he has a 
better title to the property he must get possession by legal process If he 
takes possession by force with the object of forcing the existing possessor to 
go to law then he is guilty of Criminal Trespass, 2 A M L J 20 ReJ 


C Paras 2 & 3] . 
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JJr Ghtsu Lai — For Applicant. 

Mr Ram Chandra Atrtin — For Opponent. 
h B Abdul Wahid Khan — For Crown. 


Order — This is a reference from the learned Additional 
Scsstons Judge Four persons were convicted by the Second 
Class Magistrate, Ajmer, of criminal trespass and sentenced 
each to pay a fine of lvs. 30 The conviction of one of them, 
Man Mai, was aTirmcd by the Additional District Magistrate 
on appeal The ground of the reference is that Man Mai 
entered the land under a bona fide claim of right which has 
been held by Baker J C in Kc&rt M al \ersus Cruxcn through 
Kaloo Ram 1 to be the test in a prosecution for criminal 


trespass 

2 The difficulty in a criminal trespass case is to decide 
whether the trespasser is really acting bona fide. I do not 
think it enough that the trespasser should ha\e some colourable 
title In the case referred to, the trespasser was a purchaser 
from a co sharer and therefore presumably had a right to 6ue 
for possession But inasmuch as his \endee had been or a 
long time out of possession he was held not to be acting na 
fide Anyone who has been in peaceful possession o an 
a substantial time has the right to retain that po^sesnon 
irrespective of his legal title, untd dispossessed by the process 
of law If someone else has or thinks he has better i e o 
property he must get possession by legal process 
possession by force ruth the object of forc.ng Jhe g 

possessor to go to law then he is in f ^ 

criminal trespass For ,t ,s quite certain 
whose peaceful possession is invaded will ™ M mtend 
ordinary legal presuiAption is that a man is pr 
the natural consequence of his acts. 

3 I am aware that there are authorities whicb^e a 

contrary view and hold that the bespass 

have referred does not hold goo d in a case o i 

L 1AU.L.J » 
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From that view howevei Baker ] C expressly dissented m 
2 A, M L. I 20, and with due respect it seems to me a direct 
encouragement to the stronger party in a civil dispute to take 
forcible possession and get that advantage which possession 
always' confers on the litigant Moreover if a person in 
peaceful possession is given no protection under the criminal 
law against disturbance he is likely to meet force by force 

4 Now in the present case it is argued by Mr Ghisu Lai 
for Man Mai that both parties were trying to get possession of 
the land which was in possession of tenants and that the 
applicant had obtained possession for one day only by turning 
out previous tenants who were attorning to Man Mai and 
putting in his own tenant The argument however is contrary 
to the facts as found by the Couits below In their view 
complainant had been in peaceful possession for more than a 
year through tenants w r ho only attorned to Man Mai when 
complainant refused to renew' their tenancy and Man Mai had 
never at any time had possession These are findings of fact 
which ought not to be questioned in revision 

5 I therefore see no reason to interfere. Let the record 
be returned to the Additional Sessions Judge 


Order confirmed 


Before Mr D R Norman, i c s. 

Gopi and others . Accused — Applicants 

t 

Versus 

Crown through Chander Complainant — Opposite party'. 

Criminal Reference No 32 of 1938, decided on 17th November 
1938, made by the Additional Sessions Judge, by his order, dated 
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30th Juno 1938 in Cr Revision No 30 of 7938, against the order 
dated 17th Tebru ,ry 1938, passed b) the Honorary Magistrate, First 
Class, Bench A Ajmer in Case No 21 of 1937 

W Crlolod IW.im C*d» (V ol im)—3 337-JaJr^nt .Wd Hr, 

r***on» for diditon 

Judgment must contain reasons for decision. 

[Para 2] 

(b) Crtmia.1 Proerdtn, Coda (V of 1S8&) — S. <3S — Coart ml, „ Into f»rt. 

The rule that n roiliaonaj Court should not go into facts is not an 
absolute one 

f Para 5j 

(e) Crtmloal prardoro Code (V of IBM) — * 4M— Rifcrano* wbtn coerktWo 
tmtacUlubl* 

No reference to the High Court shocid be made merely on the ground 
that the Magistrate s judgment is not a legal one In such case the Sessions 
Judge should himself examine the record, and should refer only it he consrderi 
that injustice has been done 

[Para 5] 

Mr Raghu Rath Agarwal ■ — For Applicant. 

K B Abdul Wahid Khan — For the Crown. 

Order — This is a reference from the learned Additional 
Sessions Judge in a case in which three persons were convicted 
by Bench A of the Honorary Magistrates of causing simple 
hurt and were sentenced each to pay a fine of Rs 10/ The 
ground of the reference is that the judgment of the learned 
Chairman does not comply with the requirements of section 
367 Cr P C and the Additional Sessions Judge recommends 
that the case be returned to the Bench for dispoai after 
writing a proper judgment according to law 

2 The tnal Courts judgment certainly reflects no credit 
on the Magistrate who wrote it Its failure to set out the 
points for determination is not material as there uas only one 
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point for determination namely whethei the accused caused 
hurt to complainant, But no reason \vhatc\ ei is given for the 
Court’s finding The judgment merely statts that the Court 
bclie\es the piosecution witnesses and disbelieves the defence 
witnesses. Further, three accused aie comicted and one 
aquitted without an> leasombeing gn en foi the distinction 

3 Now I am aware that a Magistrate may find it easier 
to decide w Inch of tw o sets of witnesses is speaking the truth 
than to record his leasons for his decision in a judgment 
especially when he has to write such judgment in a foreign 
language But so long as the law' requires a judgment in a 
particular form the Magistrate must endeavour to comply with 
it and no person w r ho is unable to write a legal judgment ought 
to be in\estcd with magisterial powers, still lesswath first class 
pow'ers. 

/ 

4. The recommendation of the learned Additional 
Sessions Judge however is neither legal, nor likely to produce 
a just result, The powers which an Appellate and therefore a 
revisional Court may exercise, are defined in section 423 (1) 
(b). Noi is it likely that a Magistrate w'ho w 5 * 7 as unable to state 
his reasons for believing one set and disbelieving another set 
of witnesses immediately after hearing the witnesses w r ould be 
able to state these reasons correctly some 9 months later 

5 The Additional Sessions Judge’s failure to examine 
the record and come to his own conclusion on the facts is also 
incorrect The rule; that a revisional Court should not go into 
facts is not an absolute one No reference ought to be made 
to this Court unless the Additional Sessions Judge is satisfied 
that there has been an injustice, and the mere fact that the 
Magistrate has not written a legal judgment does not show' 
that his finding is w r rong If the Additional Sessions Judge 

after examining the record and giving due weight to the view 

of the Bench was satisfied that there were good grounds for 
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conviction he should hove rejected the application, only if he 
thought the conviction unsustainable should he have made a 
reference to this Court It is certainly regrettable that the 
Sessions Court should have to spend time on a petty case 
owing to Magisterial incompetence, but the alternative remedy, 
a retrial would be worse 

6 On fhe merits I think the correctness of the corn iction 
doubtful The applicant sajs that the prosecution witnesses 
who give evidence of the assault arrived after accused had run 
away and other persons whom he says were present were not 
examined There are also several contradictions in the prose 
cution evidence 

7 I accept the reference, set aside the convictions and 
acquit the accused The fine, if paid, should be refunded. 


Reference Accepted 
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1 Public Holidays during 1939. 


Notification No. 723/217— A 37 issued by the Chief Comnusstouci , 
Ajmer-Merwara — published m the Gazette of India , Pait II A for 
Novcmbci 12, 193S at p 050 


It is hereby notified that all com ts, offices and educational institutions 
under the Chief Commissioner, Ajmer Merwava, will be closed on the days 
named in the list below which will be observed as public holidays in the 


year 1939 — 


Classification 




of 

Name of Holidays 

Dates 

Days of the week 

Holidays 



All Creeds . 

New Year's Day 

2nd January 

Monday 

Mohammedan 

Id-ul Zulia 

1st February 

Wednesday 

Hindu 

Sim Katri . 

17th February 

2Sth February, 1st and 

1 riday 

Mohammedan 

Moharrum 

Tuesda\ to Thurs 



2nd March 

day 

Hindu 

Hoh 

5th & Ctli Marcli 

Sunday il Monday 

Do 

Sil Saptmi 

13th March 

Monday 

Chhstian 

Good Friday 

7th April 

1 riday 

Do 

Easter Monday 

10th April 

Monday 

Mohammedan 

Biraw ifat . 

3rd Ma\ 

Wednesday 

Hindu 

Baisahlu 

3rd May 

Wednesday 

All Creeds 

Empire day .. 

21th May 

Wednesday 

Do 

King s Birthday 

8lh June 

Thursday 

Mohammedan 

Urs Khawaja Sahcb 

21st and 22nd August 

Monday & Tuesday 

Hindu 

Raksliabandan 

29th August 

Tuesday 

Do 

Janam Ashtami 

Clb September 

Wednesday 

Do 

Jhaljhulani Ekadasi 

24th September 

Sunday 

Do 

Anant Chaturdashi 

27th September 

Wednesday 

Mohammedan 

Shab l-Barat 

28th September 

Thursday 

Hindu 

Dasehra 

20tli to 22nd October 

Friday to Sunday 

Do 

Dipmalika 

10th and 11th November 

Friday to Saturday 

Do 

Yam Duitya 

13th November 

Monday 

Mohammedan 

Id ul Fitr 

13th No\ ember 

Monday 

Hindu 

Pushkar Fair 

22nd to 27th No\ ember 

Wednesday to Mon 
day 

Sunday to Sunday 

Christian 

Christmas 

24tli to 31st December 


i- _ 

o tn 

eI' 

3 

£ 


1 

1 

1 

3 

2 

1 

1 

1 

1 

1 

1 
1 

2 
1 
1 
1 
1 
1 
3 
2 
1 
1 
6 


Notes— 1 The last Saturday in each month may be observed as a holiday at the 
discretion of the Heads of Offices 


* 
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2 

3 


6 


7 

S 


9 



Mohammedan holiday* depend on tl» moon being vtaibte ud fill on tb 
day following inch event 


Hdldayi nay bo granted in Ajmer Merwara on the occasion ot Local 
festival* and fair* at the discretion of the Commisrioasr Ajmer Merwara, 
The Civil Conrt vacalionj ahall eoaalst of 4 day* la the month* of May 
and June and the actual date* thall bo fixed and notified by th* JndJciaJ 
Commrtsiorxrr Ajmer Uetnn Dnring thi* period the Court* oi the 
Judge Small Canae* and Sub-Judges will ba entirely dc*ed and those of 
ihe District Judge and Matnlff*, Sub-Judges and Judges, Small Can***, 
discharging executive or criminal wort in addition to thdr cMl fnnetke* 
will remain closed for civil wetk only 


The Last Fnday of Raman and Friday the 18tb August wfll be observed 
a* holiday (or Mohammedan*. 


There wjI) be one Lonar Eclipse daring the year viw on Wedoaday the 
3rd May 1939 and holiday will be observed cm Thursday the 4th May 1939 
With the prcrkju* 4pprov*J cf the Superintendent of Education Delhi 
Ajrnra-Menrara nod Central India, *eren day* daring the whole year will 
be allowed to each Government educational institution for the obser- 
vance of special and local holiday*. 

The Molnta Islam is High School Ajmer wfll observe inch holidays 
daring the year as may be decided by tlas Convener of the School provided 
that the total number of holiday* does not exceed the maximum number 
of Jroliday* vjJ 103 allowed to the other local educational Institutions 
oi the same statu*. 


2. Ciril Coart Vacation* Daring 1539 


Notification No 123 36 jfVIII 08 dated February 4 1939 issued 
by the Judicial Cowm*5*iorrer Ajmer Merwara 


Under the provisions of Notification No 723/217 A/37 dated 3rd 
November 1938 issued by tbo Hon bio the Chief Commissioner Ajmer 
Merwara it is hereby notified for general information that the avil court 
vacations during the current year will be obeened from 16th May to 2 
June 1939 both days inclusive 


3 Pleader* fee* in Ctm Cotut* 

Notification No 8b— J I V 11—38 dated Jam ary 18 1939 issued by the 
Judicial Commissioner Ajmer Slerwara— published in the Gazelle of 
India for January 28 1939 Part II A at p 88 

In exercise of the powers conferred by Section 130 of the Civil Proce 
dure Code (V of 1908) and in supersession of nil existing circulars and orders 
the Judicial Commissioner Ajmer Merwara with the previous sanction of 
the Provincial Government is pleased to make the following Rules regulating 
the scale of pleaders foes in respect of all proceedings in the Civil Courts 
of Ajmer Merwara, other than the Court of the Judical Commissioner 
Ajmer Merwara. 
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These Rules shall come into operation from 1st February 1939 and 
the scale shall be as under — 

1 In suits, or in appeals from decrees m suits for money, effects or 
other persona] property, or ior land or other immovable property of an}*' 
description, when such suits or appeals are decided on the merits after 
contest — 

(1) if the amount or \alue of the claim shall not exceed Rs 5,000, 

5 per cent 

(2) if the amount or value shall exceed Rs 5,000 and shall not exceed 

Rs 20,000, on Rs 5,000 as above, and on the remainder 2 per 
cent , 

(3) if the amount or value shall exceed Rs 20,000 and shall not exceed 

Rs 50,000, on Rs 20,000 as above, and on the remamdei 1 per 
cent , 

(4) if the amount or value shall exceed Rs 50,000 and shall not exceed 

Rs 80,000, on Rs 50,000 as above, and on the remainder 4 
per cent , 

(5) if the amount of value shall exceed Rs 80,000, on Rs 80,000 
as above, and on the remainder at i per cent subject to a 
maximum of Rs 3,000 

Provided that in a reference to a Civil Court under the Land Acquisi- 
tion Act No 1 of 1894, the scale of fees shall be one half of that allowed 
in a contested suit, calculated on the amount m dispute i e,on the difference 
between the amount allowed by the Collector, and amount claimed by the 
applicant 

Provided further that in suits for money, effects or other personal 
property, the minimum fee to be allowed on taxation shall be Rs 2 and m 
other suits Rs 5 

2 (a) When such suits or appeals are decided ex parte or on confes- 
sion of judgment or are compromised, withdrawn or dismissed for default, 
or when an appeal is rejected under order XLI, rule 10 of Act No V of 
1908, and 

(b) m applications under Schedule II, paragraph 17 and paragraph 20 
of Act No V of 1908- 

half the fee prescnbed by Rule 1 provided that the maximum fee shall 
not exceed Rs 500. 

Provided further that in suits or appeals, compromised or withdrawn, 
a Court may, having regard to the stage at which the compromise or the 
petition of withdrawal is filed, award a full fee as prescribed m rule 1 supra, 
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Provided further that in an uncontented reference to a dvil Court 
under the Land Acquisition Act No 1 of 1894 the ecale of fee shall bo 
one half of that allowed In n contested reference 

3 In Miscellaneous Judicial cases, including objections filed by 
judgment debtor* or third parties in proceedings instituted in execution 
of original or appellate decrees, appeals from orders and In other cases — 

one fourth the fee proscribed by Rule 1 provided that the 
fee shall not exceed Rs. 230 

4 In an inquiry as to pauperism under orders XXXril and XL IV of 
Act No V of 1908 the fee payable to a Government Pleader who has 
opposed an application for leave to sue as a pauper or has applied for the 
dispaupering of the plaintiff shall be ten per centum on the amount of the 
court fee that would be payable on the plaint if the suit were not brought by 
a person alleging pauperism provided that no fee in excess of Rs. 75 shall 
tie payable under this rule 

A Government Pleader who sues out execution of decree without 
having appeared in Court in the proceedings pnor to decree is entitled to 
the fee prescribed in the first part of this rule 

5 In theso Rules the amount or value of the claim means the value 
for purposes of jurisdiction aa set forth m the plaint application or memo- 
randum of appeal 

6 All pleaders fees shall bo calculated to the nearest rupee 

7 Notwithstanding the provisions of rules 1 to 4 a, Court may in 
any case, for special reason to be recorded in the judgment, award a higher 
or a lower fee than that therein prescribed or may disallow a fee altogether 

8 In cases m which the subject matter of the c la im does not admit 
of valuation, the Court shall fix a reasonable fee regard being had to the time 
occupied in the decision of the case and the nature of the questions raised 
therein 

9 If several defendants who have a joint or common interest succeed 
Upon a joint defence or upon separate defences substantially the sime, not 
more than one foe shall be allowed unless tbe Court shall otherwise order 
fora reason which shall be recorded in the judgment. If only one fee be 
allowed the Court shall direct to which of tbs defendants it shall be paid 
or shall apportion it among the several defendants In such manner as the 
Court shall think fit. 

10 If several defendants, who have separate Interest*, set up separate 
and distinct defences and succeed thereon, a fee for one legal practitioner for 
pach of the defendants who shall appear by a separate legal practitioner may 
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be allowed m respect of his separate interest Such fee, if allowed, shall be 
calculated with reference to the value of the separate interest of such 
defendant m the manner hereinbefore prescribed 

11 For each fee allowed under the two last preceding rules the value 
of the stamp on one vakalatnama only shall be awarded as costs 

12 Except where an adjournment is made with the consent of all 
parties, or where from insufficiency of notice a party has not had reasonable 
time to prepare himself for trial, an adjournment should ordinarily not be 
granted, save on the condition that the party applying pay all the costs of the 
day, including a reasonable lee to the legal practitioner engaged by his 
adversary 


4 Criminal Jurisdiction 


Statement , issued by the District Magistt ate, vide endorsement 
No b — 5596-5635-iV‘C-1 , dated 31st December 1938, showing the Criminal 
Jurisdiction of the various Courts in Ajmei-Merwara 


Serial 

No 

Name of C ouH 

Powers | 

r 

Area within winch the Court 
will exercise powcis 

i : 

Naib Tahsildar, Beawar 

III Class 

Todgarli, Jawaja Police Circles 

2 

Do I, Ajmer 

II Class 

Gegal, Pisangan and Mangliawas 
Police Circles 

3 

Do II, Ajmer 

III Class 

Nasirabad, Srinagar r olice Cir- 
cles excluding Nasirabad Can- 
tonment 

4 

Tahsildar, Beawar 

II Class 

(1) Beawar and Masuda Police 
Circles excluding Beawar Muni- 
cipal limits 




(2) Todgarli and Jawaja Police 
Circles when Naib Tahsildar 
has only III Class powers 

5 

Do Ajmer 

Do 

(1) PushKar Police Circle 




(2) Srinagar and Nasirabad Police 
Circles excluding Nasirabad 
Cantonment xxhen Naib Tahsil- 
dar II has only III Class 
pow ers 

6 

City Magistrate, Ajmer 

I Class 

Ajmer Municipal limits and Sri- 
nagar Police Circle 

*G-A 

Do 

Do 

Cases under the Cantonment Act 
arising out in Nasirabad Can 
tonment 

7 

Honorary Magistrate Kehn 

IT Class 

As allotted b\ the Hon’ble the 
j Chief Commissioner, Ajmcr- 
j Merwara in the appointment 
1 order 
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S trial 
No 


Name of Court 

H* lleawar 

|i cuon A of the Beach of 
Honorary Maun 
Intel \jmer 
II 


n 

Honorary Magistrate Mnnlci 
pal bkJo Ajmer 

I)o police Side Ajmer 

TihiikUr hekn .. 

'Registrar Co-opera live Socie- 
ties Ajmer 

Assistant Commissioner and 
Magistrate 1st Llnsj Soiira 
bad. 

Section A/B o! tba Bond of 
Honorary Magistrates 
Naslrabad 

|Snb Dl jslonal Officer KeVri 


Income Tax Officer Ajmer - 

(Superintendent of Excise 
Ajmer 

(Treasury Officer Ajmer 

Railway Mag titrate Ajmer 

Special Honorary Magistrates 
Ajm r to try cues nder 
Pro ■entloo of Cruelty to 
Animal Act 

Do Naalrabed — 

Do. i tea war 

Extra Assistant Commissioner 
Merwaim- 

Aasistant Commissioner 

Ajmer Merwara. 


(General Manager 
Wards Ajmer 


|Dl#trict Magistrals, Ajmer 
M et w a re 

Additional Sessions Judge 
(Session* Judge 
^judicial Commlmkmer 


Pocrrrx 

Do 

Chairman of 
each Bend has 
1st Class po- 
wers witliont 
him the Msgis 
true exercises 
II Class po- 
wers. 

■ II Class. 

II Cbss 
II Clsae 
1 C1«SS. 


II class 

I Class 
(Rub Dirisfonal 
Magistrate) 

1 Class. 

Do. 

Do. 


Do- 

Do. 

Do 

(S b Divisional 
Magistrate) 

(a) Snb D virno 
nal Magistrate 

(b) Additional 
District Mag Is 
trafe 

I Clasa. 


Dtstnct Magis- 
trate 

Seaakma Judge. 
Do. 

High Court 


Area trithin which the Court 
will ererefte 

Beawar ManicipoJ limits 

The jurisdiction of these Courts a 
allotted by lbe District Usgfc 
trate annually a ben appoint 
meats of Honorary Magistrate* 
are made 


Do 

hetri tub-division excluding Kekn 
Municipal limits. 

Such cases as are transferred to 
b m. 

N Mi rabed Cantonment Units 
except Cantonment cases. 

Naslrabad Cantonment limits 


hekri inb-di mon 


Gegal Police Circle. 

Snch cases as are transferred to 
him 

MangJiawa* Pisagan and Pushkar 
Police Circles. 

Railway limits. 

As allotted by the Hon ble the 
Chief CommioJaner Ajmer 
Merwara In the appointment 
order 


Beav.tr snb -division 

(a) Ajmer sob-division. 

(b) Ajmer Meraais. 

Naslrabad Pd.ce Circle (excluding 
Ntsfrtbad Cantonmsnt) amj 

telate* under the management oi 

the Court of Wards. 

Ajmer-Mernara. 

Do 
Da 
Do. 


_ „ , r row war Kekri snd Ajmer Sub- 

Note The Honorary Magistrates in the rural areas ^ ^ Hon y# the 

divisions have not been included as the jurisdiction » 

Cbl r Commjwtoner la bb ordan of oppofatnobl. ^ ^ ^ JJth 

Entries No 6- A and 22 A have been added by No B 1 554-44- m j* ) 

1939 iMuad by the District Magistrate Afmer-Merwars ffca * 




CItJ JuritcUctitra — Schedule (continued) 


8 





Ctrl! JqfUdictlao— SchftluU { o*t finucJ) 



Subscribe : 


Subscribe i 


INDIAN RULINGS. 

{Started 1929 ) 

ALL-INDIA FORTHISHTLV LAW JOURNAL 

Containing 

Full Reports of AH Reportable Decisions 

oi 

THE PRIVY COUNCIL AND SUPERIOR COURTS OF INDIA, 

Annual Subscription Ps. 20 only , Posl fiec. 

Published on 5th and 20th of each month 

I'p-to-dntc, exhaustive and most moderate]) — pi iced All- 
India Journal. 

Volume 1 lib tunning now 

YEAH begins fium August evci y nc,u, 

Mail >oui ordei to d.ty. 


Manager, 
Indian Rulings, 
LAHORE, 



COMPARE AND SATISFY YOURSELF BEFORE YOU GO IN FOR ANY OTHER 


Printed on Thick Glazed Paper and in Clear Bold 
English Types ond neatly bound. 

5600 Cases Digested. 


15 

tn 

> 

3! 

o 


Contains more than 1200 Cases 
Not found in any Other Digest. 


Ihs imnj N1*\V and ORIGINAL FEATURES 
Which i busj laujeruill welcome and eastlj 
■appreciate 


Digest SHUT CONTAINED of 1938 Reports 
No need to true! back into PREVIOUS V LARS 
DIGESTS or to look into SUPPLEMENTS 


All decisions in the Reports of the >ear 
r mhudied in their APPROPRIATE PLACES 
and under all POSSIBLE HEADINGS 

THOROUGHLY EXHAUSTIVE OF 

ALL OFFICIAL AND !<(0N OFFICIAL REPORTS 

AD R#p©rl» r«c«lrrd np-to 31 t Dec«mb*r 1938 

Price Rupees Four only 


For Cop tea apply to 

The Madra# Weekly Note#, 

S, Tbambu C be tty St , Madrai ' 


P voted by Air Utthttr* 


Trtiid Shhuloure *t F1 d« Ati 1 notice Prtw. Ajmer 


SATISFY YOURSELF BEFORE YOU GO IN FOR ANY OTHER DIGEST 



THE 

AJMER-MERWARA 


LAW JOURNAL. 

(Published with the perm'stion of the Judicial Commissioner, A|mer-Mcrwara) 

CONTAINING 

Cases ’determined b> the Court of Judicial Commissioner, 
Ajmer-Mcrvvmn and important Notifications 
applicable to Ajmer Mervrara. 


a A 


Editor: 


J\ oi i Sw\nui’ Gupta. 
Advocate, High Court, 
AJMER 


1 939 t Part II. 

Citation* 1939 A AT L. J. 

Reports, pp. J9 — 106. 
Not tfications * pp / /-* — IS 



Publisher: 


Secretary, 

BAR ASSOCIATION, AJMER. 

Registered under Act XXI of I860). 

Pour Issues Annually . Annual Subscription : Rs. 



The Ajmer-Merwsra Law Journal 
1939-Part II 


Alphabetical Index of Cases Reported 


Ale Raid! All Khan, Divrrn S v Dal hUun Seth „ SI 

Eanshi Dhar v Mool Chand 99 

Bern Pro tad Pandit % Sarfami All 85 

Champa Lnt v Kedar Mai 104 

Chand Mol v Crown t , 94 

Crown v Bhagn Nath 56 

Daval Das v Crown , , ^87 

Galrnli v Shoo Pmtad 49 

Ghuhm Chiatr v Fateh Mohammad ^ 77 

Iimail \ Wall Mohammed 75 

Jo* Raj v Crown 50 

Manna Lai v Met Manna — 51 

Mool Chand % It S M trash! Durga Prasbnd 102 

Nauxunc I Lai Sharraa, Pt v Slta Rom ~ 66 

Official Receiver Ajmer v Alterulcha \ asat .. 73 

Pakb Raj y Ram Jeewa n SO 

Rajendra Komar v Crown 60 

Shan tor Lai v Bbaowar Lai f 6+ 

Sil Lai \ Met Jhamku " 69 

Sokh Ram v Messrs Lalta Parshad Perbhn Dayal 72 


A M L.J Committee. 


1 Mr Jaw and Lal Datt Chowdhry 

2 Mr DiIARMENPRA Vir SlirVAHARE 

3 Mr. Jyoti SyiakUp Gupta {Convener) 



The Ajmer-Merwara Law Journal. 
1939-Part II. 


SUBJECT INDEX. 

Ajmer Forest Regulation (VI of 1874) : 

— S G «nd S 9 — 'ZfinimHr' mnns .1 person entitled to pel a share of 
Forest profits ic a u ho had a preuous interest in the lands which 


Ime sitiCi b> en declared to 1 e a Matt horcst 90 

* 

— S — Von i guasd' is not a ’I orc^t ofh< cr* 90 

Ajmer Government Word* Regulation (I of 1888) : 

— S 17 — Confined lopmatt sd<. 85 

— $ 22 — Mortgagi e\eau* d before the Estate came under Court of 
W ards — Section has no application 85 

Ajmer Law Regulation (III of 1877) : 


— S 8 $ 1 1 — Pie « niptor i iwiof pick and choose — Sint for partial 

preemption dot s not In alien pre emptor has also a right of preemption 
in propcrtKS ntner than those in respect of av 1iu.Ii in* institutes suit 77 

Civil Procedure Code (V of 1908) 

— S it — Vttaehing cnditor claims under debtor and is bound by any 
decree affecting the « •dan of Ins debtor e\en though he may liaac obtained 
an attaelmicnt before judgment 51 

— S 11 (Exp’’ IV) — Execution proceedings— Principles apply — Prcuous 
Execution proceedings held that properly was saleable —Judgment debtor is 
barred from subsequently alleging that lie has right of residence. 61 

— S. 47 — Order for stay of execution till condition is fulfilled — Order 
is appealable. 85 

— S. 50 — Nearest heir is Legal Representative irrespective of having 
got his estate. 69 

— S. 55 and S. 60— If salary not attachable — Then no arrest. 75 

— S 60 — Matcnals of the house in Istimirari estate are attachable. 102 

— O. 20, R. 11, ( 2 ) — Application can be made only to the Court passing 
the decree. , 104 

/' 
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-0 JO H 11 (J)-H eiocuUnu Conti piraa ordor it act, without 
jurisdiction — Tho order is n nullity— Acqmcs«Ara of no avail 1M 

—5 11 uJ O 11 R. 11 (*) — If oiecntlng Court paisa order it acts 
without jurisdiction The order Is a nullity — Acquiescence is of no anil 104 

Contract Act (IX of 1872) t 


— S 02 — Executants of a bond cannot adduce evidence to show that 
the} signed as sureties 84 

— 3 134— Debtor insolvent— But sued without sanction of Insolvency 
Court — Remaining defendant even if they wero sureties, had not been 
discharged. 84 

— 3. 134 and S 137 — Suit against principal debtor barred by time — It 
becomes barred against the surety also 88 

Evidence Act (I of 1872) 

— 3 27— Two witnesses making statements lead mg to discovery of 
property— only first statements can bo proved— when it a doubtful as to 
who made the first statement oil each statements should be ignored. 66 

Court Fees Act t 

— 3 7 (rv) («) mhI Scfc IJ Art 17 (a) — Injunction claimed as cons* 
quontial relief — Claim is under S 7 (IV) — And a single valuation covers 
both declaration and injunction 80 

— 3 7 (X) — Sint for specific performance of a portion comprised in 
tho contract — Court fees on proportionate consideration. 80 j 

—3 17 — Claim arising cmt of a single cause of action, e. g a deed of 
relinquiaehment — It iB for a single declaration even though the declarations 
sought are with respect to several plots 

— S 17 — Reliefs m the alternative — Court Fees only on relief with f 
highest valuation 

— U, Art 17 ( 3 ) «wis.7 (rv) (•) — Injunction claimed as a cons* 
quential relief— S 7 (IV) applies -Single valuation covers both declaration 
and injunction 
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Criminal Procedure Code (V of 1898) : 

— S 247— More than one complaint arising out of same set of facts 
— The singular word ‘complainant' includes all the ‘complainants’ — Notice 
of the hearing must be given to all— Accused can l>c acquitted only if all 
complainants arc absent 99 

— S 423 — Acquittal ai rctnal — General Rule \cq in t when prosecution 
failed to prove facts on which conviction founded — Exception when ease 
of mien importance as to warrant a retrial 60 

Criminal Trial : 

— Confection — Retracted — Usual rule is not to convict on retracted 
confessions unless thev arc corroborated. 56 

— Evidence — A ifitwii ~~ No fact material to the prosecution can 
bo proved solely In a statement of the accused which the court docs not 
believe. 94 

— Identification — Corpse decomposed to such an extent that its identity 
is doubtful — Prosecution must question about height 56 

Provincial In«olvency Act : 

♦ 

— S 2 (d) nnd S. 28 (2l — \ 11 property whether within or without 
British India vests in Keretvi r 74 

Limitation Act : 

— Art 60 — Demand made but on 1\ pat t of amount due paid — Later 
demand will not give fresh cause of action. 66 

— Art 60 — Loan ni deco'll l — When one person places money with 
another to secure a regular monthly pavment to a third person the transac 
tion amouts to one of deposit — The poison with whom money is deposited 
becomes, as regards that particular transaction, the banker of the depositor 

49 

Mortgage • 

— Apportionment — Part of mortgaged property unavailable because 
mortgagor had no title to it — whole amount can be realised from remaining 
property 61 


— Improvement! — or Addition* — Mortgagor cannot deduct cost from 
amount due at foot of mortgage 61 
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Motor Vehicle* Act (V1H of 1914) t 

— S, 16 — Prosecutions for motoring offences must be lodged promptly 
otherwise the raotonst may bo unable to recollect what happened and to 
give hit own explanation 84 

— 3 16 —Imprisonment in lleo of fine can be inflicted 94 

—5 16 — Breach of K 40 of Motor Vehicle Roles alleged — The 
cycle should if possible be examined by a police officer with knowledge of 
cycle* Motor Vehicle Rules R 40 and R 23 

Motor Vehiclo Ruletj 

— R 23 and R. 46— It is an offence to ride a motor cycle without a 
silencer whether tho rider owns the vehicle or not. M 

Practice i 

— Cuca’ar* — Circular* of 
binding on Civil Courts. 

— Judicial order Ex parte 

not the Clerk 

Prea* and Registration of Book* Act (XXV of 1667) 

—3 3 end 3 s— There is distinction between paper* and news- 
papers — Paper in S 3 does not mean a newspaper of a periodical nature 


Registrar (under Registration Act) not 

102 


proceedings— -Most be before tbe Judge and 

n 
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Before Mr. D. R. Norman, i. c s. 

Gatndi , Mst Plaintiff- Applicant. 


Versus 

Sheo Pershad and others Defendants-Opposite Parties 

Small Cause Court Revision No. 61 of 1937, decided on 13th 
December 1938, against the Judgment and decree, dated 30th March 
1937, passed by the Judge, Small Cause Court, Beawar, in S C. C. 
Suit No. 94 of 1934. 

Limitation Act (IX of 1908) — Art 60 — Loan or deposit s 

When . one person places money with another person to secure a regular 
monthly payment to a third person the transaction amounts to one of deposit, 
and the person with whom money is deposited becomes, as regards that 
particular transaction, the banker of the depositor [Para 3.] 

Mr. Raghu Nath Agarwal — For the Applicant 

Messrs Moti Pershad Mehra and Swamp Naram Agarwal — 

1 For the Opposite parties 

Order. — These two revision applications, Nos. 60 and 61 
of 1937, arise out of two Small Cause Suits, Nos. 93 and 94 
of 1934, which were heard along with regular Civil Suit 
No 8 of 1934 In 1921 Mst Dakhan placed certain money in 
the hands of a firm of which Sheo Pershad, defendant No 1 
in all three suits, was the Manager Thereafter Rs 2C0/- 
were transferred to the account of Kali Kamliwala, the 
Manager of a charity to which Mst Dakhan used to subscribe, 
with a direction to pay the interest, Re 1/- per month, to the 
charity Rs 430/- were also transferred from Mst Dakhan’s 
accouut to an account in the name of one Mst Gaindi. 
Three suits were filed (1) Civil Suit No 8 of 1934 by Mst. 
Dakhan to reco\ er the balance of her money in the hand of 
the defendant firm, (2) Civil Suit No 93 of 1934 by Mst 
Dakhan to recover the amount deposited to secure payment 
to Kali Kamliwala and (3) Civil Suit No. 94 of 1934 by 
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Mst Gnindi to rcco\cr the amount transferred to the account 
bearing her name The firbt suit was a regular eh ij suit, 
the Latter two Small Cause suits The first suit came upto 
tins Court in appeal, plaintifT s claim being dismissed as 
barred hj limitation It was argued that the original transac 
tion of 1931 amounted to a deposit and that Article 60 applied, 
but it was held that thu was not pro\cd and that the transac 
tion must be considered to be one of loan Both the Small 
Cause suits were dismissed on the ground that although 
Article GO applied there had been a demand more than 3 years 
before the date of suit 

2 The ground on which these two suits were dismissed 
b> the trial Court cannot be upheld. Defendants ne\er 
pleaded that there had been a demand more than 3 years before 
the date of suit, and the trial Judge based hta conclusion on a 
vague remark of the platntifT in cross examination that she 
had made a demand once or twice but defendants did not pa> 
E\cn if it were open to defendants to rely on this remark, 
which in mcw of the pleadings it was not it does not show 
that plaintiff specifically demanded the two particular sums 
claimed in the two Small Cause suits 

3 Itishowcicr clear that both these suits must like 
suit No 9 fail on the bar of limitation unless it can be shown 
that the money which was ongmaJl} a Joan changed its 
chararactcr when it was trasferred from Mst. Dakhan'a khata 
to names of Kali Karahwala and Mst Gaindi respectively 
As regards the money set aside to secure payment of Mst. 
Dakhan s subscription to Kah Kamliwala I think there was 
a change in character In my Mew when one person 
places mone> with another person to secure a regular monthly 
payment to a third person the transaction amounts to one of 
deposit aad the person with whom the money is deposited 
becomes, as regards that particular transaction, the banker 
of the depositor Article 60 therefore applies and Mst 
Dakhan’a suit for this amount is in time 
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4. Coming to Mst. Gamdi’s suit I find no evidence to 
show that the money changed its character There is m fact 
no evidence at all to show in what circumstances the account 
entry was made or what was agreed on between Mst. Dakhan 
and Sheo Pershad at the time There is nothing to show 
that the money was to be held to the use of Mst. Gamdi and 
not of Mst Dakhan. Further, the suit would have to be 
dismissed simply on the pleadings. The plaint states that the 
money was deposited by Mst. Gamdi with the defendants 
which admittedly is not a fact, and Mst Gamdi can not 
succeed on facts which she has not pleaded. 

i 

5. The result is that Revision application No 60 of 1937 
is allowed. I set aside the decree of the trial Court and award 
Mst Dakhan a decree for Rs 267 j- together with future 
interest on Rs. 200/- at 6 per cent from the date of suit to 
payment, and costs in both Courts Revision application 

No 61 of 1937 is dismissed with costs 

Revision No 67 dismissed. 

Rivision No. 60 allowed. 


Before Mr D R. Norman, i c, s 
Manna Lai . . .. Defendant No 1 — Appellant. 

V ersus. 


Mst Manna and others . . . Respondents 

Civil Appeal No 1 of 1938 (Rly J ) decided on 12th January 
1939, against the judgment and decree dated 8th February 1938, 
passed by the District Judge, Mount Abu, m Civil suit No. 3 of 
1931 

« 

Civil Procedure Cods (V of 1908) — S 11 — Attaching creditor claims under 
debtor 

An attaching creditor claims under his debtor and is bound by any decree 
affecting the estate of his debtor even though he may have obtained an 
attachment before judgment 25C -179 Foil 54 C.-595 Distinguished. 


/ 
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air Raghu Nath Agarwa ! — For tho Appellant 

Hr Daya Shauhtr Bhargava — For the Rctpondonts. 

Judgment — The facts material to this appeal are as 
follows In 1930 M6t Manna (present respondent No J) 
filed Civil Suit No. 4 of . 1950 ..id the Court of the Ditnct 
Judge, Mount Abu, against one Sharfuddin for a declaration 
of her title to the property which is the subject matter of the 
present appeal In 1931 Manna La] (present appellant) filed 
a money suit (C S_No 3 of 1931 ) against Sharfuddin m the 
same Court, and on 11 1 1932 obtained an attachment 
before judgment of the said property and the appointment of 
3- receiver On 1 11 1932 he obtained a money decree 
against Sharfuddin On 30-12 1932 Sharfuddin died and his 
daughter Mst. Kamuran (present respondent No I) was 
brought on the record of C S No 4 of 1930 as his legal 
representative. As Mst Kamuran made no active defence in 
that suit Manna Lai applied on 19 3 1933 to be made a party 
through the receiver This application was rejected. On 
17th October 1933 Mst Manna obtained a decree in C S 
No 4 of 1930 declaring her title to the property Earlier 
in the year (1933) she had applied for the removal of Manna 
Lai’s attachment but the final order on this, which rejected 
her claim, was not passed until 1 8 1934 Mst Manna then 
filed the suit out of which this appeal arises in the Court of 
the District Judge joining Manna Lai, Mst Kamuran, and 
the receiver as defendants and praying for a declaration of 
her title and the removal of the attachment Manna Lai 
contended that the title was with Sharfuddin, and the two 
substantial points for decision were (1) whether the result of 
C S No 4 of 1930 barred Manna Lai from setting up 
Sharfuddin's title, Sm (2) if not with whom was the title 
The learned District Judge held, though with some hesitation 
that the decision m C S No 4 of 1930 was not res judicata 
but that on the merits the title lay with Mst. Manna He 
therefore decreed the 6uit Manna Lai has appealed 
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2 The points of res judicata has again been raised by- 
Mr Daya Shanker for respondent No 1 and as it goes to the 
root of the case I will deal with it first. In my view the 
decision in C. S No 4 of 1930 is res pidicata in the present 
suit 


3 The first point is whether an attaching creditor can be 
said to claim under his debtor For this point Mr Daya 
Shanker has cited certain cases, but as they are not regularly 
reported, and as I do not understand Mr Raghunath (for 
appellant No 1) seriously to dispute the point I shall not refer 
to them To me it seems patent that an attaching creditor 
does so claim and quite absurd to suppose that when A has 
successfully asserted his claim to property against B such 
claim can thereafter be disputed by all persons (possibly a 
numerous class) to whom B may owe money But granting 
that point Mr. Raghunath argues that appellant’s rights to 
dispute the result of C S No. 4 of 1930 are preserved because 
the attachment was made prior to the decree in that suit 

4 I do not think this argument is valid When there is 
a devolution of interest during a suit the law provides that the 
person on whom the interest devolves may apply under 
Order 22, Rule 10 to be joined as a party Now Manna Lai 
did make an application but unfortunately he worded it very 
badly Instead of asking to be joined himself he asked that 
he might be joined through the official Receiver, and his 
application stated that on the death of Sharfuddin his property 
devolved on the official receiver Now in the first place 
there was no official receiver, but merely a receiver appointed 
for purposes of Suit No 3 of 1931. Secondly nothing vested 
m the official receiver by reason of Sharfuddm’s death, such 
rights as he had in the suit property arose from his appoint- 
ment as receiver when the attachment was made some time 
before the death of Sharfuddin It is therefore not surprising 
that the learned Judge who heard the application failed to 
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realise what Manna Lai really wanted and dismissed it 
Further, although the order of dismissal was appealable 
Manna Lai did not appeal Having thus failed to avail 
himself of the means which the law gave him for protecting 
his interests it is not in my view open to him to saj now that 
the decision in C S No 4 of 1930 cannot affect h.s interests 

5 On this point Mr Raghunath relies strong!) on h ala 
Chand Banket a Jagan Nath Mancar,' a Pan 
Council decision In that case a suit on a mortgage was 
instituted against one T He died pendente litc and h,s son 
A was brought on the record as his legal representative and 
a mortgage decree was passed against him u 
death A had been adjudicated insolvent and the vhoh^f h.s 
estate had under the Provincial Insolvency Act ses ed 
receiver It was held that, as A by reason of his 'est ng h 
no interest whatever ,n the equity of 

the proper legal ^ ] c “ ver> “ ho was the proper 

against A was binding on th whom the suit could 

legal representative of T, H.flVrcnt since here 

~ The /* e “ ™> 

on 

be 


not go on The facts are acquire nn> interest 

“ 1 - and though a perron on 

whoTr,nterest devolves Puente >- -> 


whom an interest r «•. mn him 

joined, no obligation rests on the plaintiff to join him 

„ ,. cw is Moti I ' 

6 A more analoguous case i 5 There the tame 

Karrabuldm 3 also a Privy unc ' cccution of two 

property was sold to A and B rcspcc iv . ^ the prior 

different decrees against different P cra3 ' - e spmvt tl at 

purchaser, filed a suit for dccl'vnation^^ Lntu - l lly sold to B 
judgment debtor whose interest was c 0 ( ij,n, tuiL 

The sale to B took place during the pen favour 

U was held that the decision of this suit which v ^ 
of A was binding on D although he was no ^ _ 

, • D I) OJvflU 

1 I LK. M C*k«tU J9J. ~ 1 I ' 


Now 
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if the purchaser at a Court auction sale taking place pendente 
lite is bound by the result of that suit I think it follows a 
fortiori than an attaching creditor who has a much smaller 
interest must also be bound 

7 Mr Raghunath then argues that C S No 4 of 1930 
was collusive There is no evidence of this Collusion is a 
positive act which cannot be inferred merely from failuie to 
put up a defence, especiall}' when a defence would have been 
mainly if not entirely for the benefit of a creditor The 
learned District Judge has discussed this point fully and I 
have nothing further to add to his remarks 

8. Lastly Mr. Raghunath argues that the District Judge’s 
dtcision on the application under Order 22, Rule 10 was that 
Manna Lai’s right in the property would not be affected by 
the result of C S No 4 of 1930, and that decision even if 
incorrect is binding on Mst Manna The District Judge 
however did not decide that , he only held that the receiver 
had no personal interest in the suit and that a decree could 
not be given against him. He did not consider Manna Lai’s 
interest Further, a decision dismissing an application could 
not anyhow be res judicata against any one but the applicant 

9 The learned District Judge thought that the matter 
was not res judicata because Mst Kamuran did not fight the 
case after Sharfuddm's death But, as the District Judge 
himself observed, a decision does not cease to be res judicata 
because it is made ex-parte The possibility that a defendant, 
whose interest in property devolves on another pendente lite, 
may not fight the suit property to the disadvantage of that 
other was foreseen by the frameis of the Civil Procedure 
Code, and a remedy was provided, namely an application 
under Order 22, Rule 10 If no such application is made or is 
made in such a way that it fails then the applicant is as much 
bound by the result of the suit as if he had been made a 
party. 
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10 In MOW of my finding on the first point it is not 
necessary to deal w ith the second. 

1 1 I confirm the decree of the trial Court and dismiss the 
appeal Appellant will pay the cost of respondent No 1 
Respondent No 3 (the receiver) is entitled to get his costs 
from the estate but such costs shall be added to the costs 
pijable by appellant to respondent No 1 


Appeal dismissed 

i 


Before Mr. D R. Norman, i c s 

Crxnm „ Applicant 

Versus. 


Bhaghu Nath and others „ Accused Respondents 

Criminal Appeal No 9 of 1938 decided on 14th November 
1938 against Che order dated 20th December 1937 passed by the 
Additional Sessions Judgi Ajmer in Sessions Cnsc No 13 of 1937 

(a) Criminal Trial — Coof rrioo — Rttmc! d— To b* eorrobortUd. 

The ostial rule is not to convict on retracted confessions nnleass they 
ore corroborated [Para 6] 


(b) Criminal Trial— Corp«» d«wnp<»od lo W exUut 

that It* Identity U doabtfat — Piwtmtkw But <&••&*> *bo»* brijbb 

If the Identity of the corpse is doubtful the prosecution should farther 
question the doctor to show that the height of the corpse was approximately 
that of the person alleged to be murdered [Para 7] 


(c) Erldemc Act (l of 1872)— 3 27— Two p«noo. mdtto* .tatemvnU 

l**dfcny to dhctrrmTY of property — O ly flrrt »tat*cn«et cu be p»OT«i 

When two people make statements to the police leading to the 
discovery of property it is only the first statement made that can be proved 
uoder Section 27 of the Evidence Act When several people make such 
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statements and it is doubtful as to who made the first statement all such 
statements should be ignored [Para 10] . 

Mr Madait Mohan Kaul — For the Crown 

Mr Abd.tl Rashtd — For the Accused. 

Judgment. — This is an appeal by the Local Govern- 
ment against the acquittal of the three respondents on a 
charge of murder by the learned Additional Sessions Judge 

2 About 10th May 1937 an old woman called Kajji 
disappeaied from her village. On 23rd May a skeleton of an 
old woman was found in the jungle nearby The prosecution 
case is that Kajji was behe\ed by the respondedts to be a 
witch and to have caused the death by witch-ciaft of two 
children of Bhagunath, respondent No 1 In revenge she 
was lured to the house of Bhagunath’s sister, Gamdi 
(Respondent No 2) and was there murdered by Bhagunath, 
by Choganath (Respondent No 3), who is Bhagunath’s 
nephew, and by Gaindi’s husband, Ladunath The body 
was then thrown into the jungle. 

3 Ladunath was discharged The principle evidence 
against the other three consists of their own confessions, 
which were retracted both before the Committing Magistrate 
and in the Sessions Court, and of the finding of a skirt, head 
dress and anklets said to belong to Kajji, concealed m the 
house of Gaindi There is also evidence of an extra judicial 
confession by Gamdi, and of statements made by Bhagunath 
and Gamdi to the police which led to the discovery of Kajji’s 
clothes. 

4 All the, four assessors held that the case was not 
proved against the accused 

5. The evidence has been dealt with at some length by 
the learned Additional Sessions Judge I generally agree 
with his remarks and have not much to add. 
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6 There are no grounds in this case for departing from 
the usual rule not to convict on retracted confessions unless 
they arc corroborated Further, Gaindi’s confession is not 
an admission of guilt since she nowhere says that she had 
lured Kajp to her house for the purpose of having her 
murdered. 

I 

7 I agree with the learned Additional Sessions Judge 
that the identity of the corpse found is not conclusively 
proied It wore no clothes from which it could be identified 
It was of a woman of at least 40 years old who had 
died from 7 to 21 days before the post mortem which was on 
25th May This shows that the corpse might be Kajji s, and 
as kajp has disappeared and apparently no one else has, it 
probably is ICajji’s But that is not conclusive proof The 
learned Additional Sessions Judge has rightly remarked that 
the prosecution should have further questioned the doctor to 
show that the height of the corpse was approximately that 
of Kajji 

8 The prosecution case really rests on the identification 
of the property found in Gaindi s bouse The witnesses who 
identify it as Kajjisare Som P W 2 Jewan, P W 11 and 
Bhura, P W 14 Som identifies the skirt, the head dress 
and the anklets, though when first shown the articles she said 
that she could not identify the anklets. She states that she 
knew the articles because Ivajp had slept in her house for a 
month before her disappearance The articles bemg of 
common pattern, I am not satisfied that she would have got 
to know their appearance so well as to be certain of their 
identification Jewan identifies the head dress and the anklets 
But when shown the property before a Magistrate mixed 
with similar property he picked out a wrong skirt. Now if 
he can make a mistke as regards the skirt he may be equally 
mistaken as regards the head dress and the anklets Bhura 
identities only the head dress and this bedause he had seen 
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Kajji wearing it on one occasion I agree with the learned 
Additional Sessions Judge that the identification of the 
property is not proved 

9 The extra judicial confession was made to Kesra, 
P W 3 There was no reason why Gamdi should confess to 
Kesra, and from substance of the confession as given by the 
witness it implicates only the three men It is not therefore 
a confession at all and is irrelevant 

10 According to the prosecution evidence both Bhagu 
Nath and Gaindi told the police that Kajji’s clothes 
would be found m Gaindi’s house When two people make 
statements to the police’ leading to the discover)'- of 
property it is only the first statement made that can 
be proved under section 27 of the Evidence Act In this 
case it is not certain who made the first statement One 
Panch Kala, P W 8, says that first Bhagunath made the 
statement and then Gaindi repeated it But the other Panch 
Gokal, P W 5, says that Bhagunath said nothing but that 
Gaindi said that Kajji’s clothes would be found in her house. 
There being no reason to accept one of these versions rather 
than the other, this part of the evidence must he ignored 
altogether 

- 11 There is no further evidence of any importance 
The appeal is rejected and the bail bonds of the respondents 
are cancelled 


Appeal rejected . - 
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Before Mr D R Norman, r c, s 

Raj end ra Kumar and others „ Accused Applicants. 
Versus 

Crown *, Complainant Opposite part} 

Criminal Revision Vc 60 of 1938 d cdcJ on lfilh December 
1938 arising out of the order dated 28th October 1938 passed b> 
the Second Additional Sessions Judge Ajmer in Criminal appeals 
Nos 169 to 175 of 1938 

Crlmtinl Pro cedar# Cod# (V #( 1836) — 3 423-~Acqnltt»l or ReWiI — 0*n*r»I 
R«le — Acquit when proitcotloa f#Iltd to pror# ficti on which co»»tctlon foumd#d 

When the prosecution has failed to piove the facts on which a conviction 
can bo founded tbo proper order Is that the accused should bo acquitted 
unless the case is of such Importance as to warrant a retrial [Para 3] 

Mr Mukui Behan Lai Bhargava — For the Applicant 

Mr Sladan Mohan Aon/— For tho Crown 

Order — This is an application to reuse an order for 
retrial. It was alleged that accused No 1 had entered an 
Istimaran village after the Istimarardar had issued a notice 
prohibiting the entr> of congressmen and had delivered a 
speech advocating non payment of rent He was convicted 
of criminal trespass. Accused Nos 2 to 5 w ho belonged to 
the village were conucted of abetment On appeal the 
learned Second Additional Sessions Judge held that the case 
against accused No 1 was defectne because the written 
notice issued by the Istimarardar had not been produced and 
because one Madan Ban who is said to have directed accused 
No 1 not to enter the village had not been examined The 
Judge further remarked “There is also no evidence to show 
how the other accused abetted the offence of cnminal 
trespass 

2 It is impossible to tell from the very confused 
judgment of the trial Magistrate whether he considered that 
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the trespass lay m entering the village after the Istimarardar’s 
prohibition or in the delivery of the speech But m appeal 
the case was clearly dealt with on the footing that the offence 
lay in entering the village afer the Istimarardar’s prohibition 

3 It is argued that when the prosecution has failed to 
prove the facts on which a conviction can be founded the 
proper order is to acquit the accused and not order a retrial 
In my view this argument correctly states the general rule 
although there may be particular cases of such importance as 
to justify a retrial I do not however think this is one of 
them Production of the written order of the Istimarardar 
would not help the prosecution, since an otherwise innocent 
act cannot be turned into an offence by the issue of an order 

c 

which is not served on the accused person On this point the 
evidence of Madan Bari would no doubt be relevant, but I do 
not see why the accused should undergo the worry and 
expense of other trial because the prosecution failed to produce 
their most important witness 

r 

4 I allow the application, set aside the order for retrial 
and direct that the accused be acquitted 

Revision allowed. 

Before Mr D R Norman, i c s 

Ale Rasul Ah Khan , Dewan S) 7 ed Judgment Debtor- 

Appellant 


Versus 

Bal Kishan, Seth and others Decree Holders- 

Respondents 

Miscellaneous Civil 2nd Appeal No 45 of 1938, decided on 18th 
March 1939, arising out of the order, dated 15th September 1938, 
passed by the 2nd Additional District Judge, Ajmer, m Civil Appeal 
No, 21 of 1938, 
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(а) Mortt.1,— ApMtRmmret — Tut o ( p«p«t 7 mnfl.ll. bw» t 

mort|.,or hid no lit!, to ll — »bol. umm m b. .t.ln.d from roniiota, proper, 
Trtniftr of Property Act (lV of 2082>j 5 52 

No apportionment of the morgogo debt can be ordered when part of the 
security becomes unavailable because the mortgagor has not the title to it 
which the mortgage deed sets out [p^ *j 

(б) Morion — improrement* —No dodaciloo for — 

If a mortgagor makes additions or improvements to the mortgaged 
property he it not entitled to doduct the cost of the additions and improve 
ments from the amount due at the foot of the mortgage. If tbe property is 
sold for more than the amount of tbe debt the mortgagor mil himself get 
the advantage of the improvements. If it is not it is equitable that the 
morgagee rather than tho mortgagor should get the benefit of them. 

[Para 5] 

(c) Grit Procedure Code — 3. 11 (Expl IV ) — Extortion Proceeding — Principle* 
apply* 

It was held previously In Execution Proceedings that the property was 
saleable Subsequently the Judgment sought to raise the question that he 
had a right of residence in the property Held the previous order decided 
by implication that all the judgment debtor's rights In the property were 
saleable in execution and thus operates as res judicata so far as that execn 
Hon petition was concerned [Para 6 ] 

Sir Syed Waztr Hatan (of Allahabad) and R B Mithan Lei 

Bhargava — For the Appellant 

Mr Ohttu Lai— For tho Respondents. 

Judgment — The first question which I have to determine 
in this second appeal is my jurisdiction to hear it. 
The appeal arises out of execution proceedings which 
commenced in the Court of the First Class Subordinate Judge 
Ajmer, in 1920 and is therefore governed by Regulation I of 
1877 As the order of the Tnal Court was reversed by the 
District Court a second appeal lies to the Chief Commissioner 
under section 15 of that Regulation By section 4-A of the 
Regulation the Governor General in Council may appoint 
any person to exercise the powers of a Chief Commissioner 
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under section 15 In practice the Judicial Commissioner for 
Ajmer-Merwara for the time being was so appointed, and 
accordingly when I was appointed Judicial Commissioner in 
1933, I was also appointed under section 4-A, the appointment 
however being by name (See Notification 547-1, dated 24th 
October 1933) In 1934 I relinquished the charge of the post 
of the Judicial Commissioner m Ajmer-Merwara and resumed 
it in 1935 In 1937, I again relinquished the charge and 
resumed it m October 1938 But I cannot trace any further 
Notifications under section 4-A subequent to Notification 
No 547-1 This is propably because it was supposed that 
by 1934 all cases falling under Regulation I of 1877 had been 
disposed of The question is therefore whether Notifica- 
tion 547-1 is still in force In my judgment it is Although, 
as I have said, powers were m practice delegated under 
section 4-A to the Judicial Commissioner for the time being 
there is nothing in law to prevent the powers being delegated 
to another person In Notification No 547-1, I am appointed 
by name, and my office is not mentioned It therefore 
appears to me that this Notification not having been cancelled 
or replaced by any subsequent Notification is still m force and 
that I have jurisdiction to hear this appeal. 

2 The facts are fully set out m the judgment of the 
lower appellate Court and I do not propose to repeat them. 
At the outset I must observe that the powers of the Chief 
Commissioner under section 15 of Regulation I of 1877 are 
limited The Chief Commissioner under that section maj 
“ receive a second appeal, if, on a perusal of the grounds of 
appeal and of copies of the judgments of the subordinate 
Courts, a further consideration of the case appears to him to 
be requisite for the ends of justice ” r 

3 The first point taken is that the Subordinate Judge, 
First Class, though he had jurisdiction to ^entertain the 
execution application, lost his jurisdiction on the replacement 
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of Regulation I of 1877 by Regulation IX of 1926 Under 
both Regulations the financial jurisdiction of the Subordinate 
Judge First Class, is limited to Rs 10 000/ Under each 
Regulation he may be imested with additional powers to hear 
suits w ithout any pecuniary limit. Under Reuglation I of 1877 
the Commissioner had authority to invest him and did m fact 
so imest him for purposes of trying the suit out of which this 
darkhast arises But under Regulanon IX of 1926 the 
Subordinate Judge could only be invested with unlimited 
financial jurisdiction by the Chief Commissioner and he was 
not so in\csted Ordinanlj when an Act is replaced by 
another Act on the same subject all Notifications under the 
former Act sur\i\e but it is argued that they will not survne 
when the authority empowerd to issue the Notification is 
different This is an interesting point of law, but I do not 
propose to discuss it, since in m> view, whether the trial 
Court had or had not the necessary financial jurisdiction the 
ends of the justice do not require that proceedings be re-opened 
from 1927 On the contrary’ looking to the iery lengthy 
period during which the judgraeat debtor has succeded in 
postponing execution it would be manifestly unjust that 
execution should be further postponed on any technical plea. 


4 The second point is as follows The decree is a 
mortgage one and there were seven mortgaged properties 
It was- held that the original mortgagor whose legal represen 
tative the present appellant is, had only a life interest in five 
of these properties To the 6th property a third person has 
proved his title and execution ib thus sought against one 
property only It is argued that execution should only be 
allowed for an amount proportionate to the value which this 
property bears to the whole property mortgaged For this 
proposition no authority is advanced There have been cases 
when apportionment has been ordered because owing to the 
negligence of the mortgagee part of the security has been lost. 
But such cases ha\ e no application when part of the security 
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becomes unavilable because the mortgagor has not the title to 
it which the mortgage deed sets out. ■ 

5 The next point taken is that the mortgagor has made 
additions and improvements to the mortgaged property 
subsequent to the decree and that he is entitled to deduct the 
cost of the additions and improvements from the amount due 
at the foot of the mortgage. No authority is quoted for this 
proposition, and it does not commend itself to me. If the 
property is sold for more than the amount of the debt the 
mortgagor will himself get the advantage of the improvements 
If it is not, I consider it equitable that the mortgagee rather 
than the mortgagor should get the benefit of them 

6. The last point taken is that appellant has, as Dewan, 
a right of residence in the Haveli which is to £be sold. The 
lower appellate Court held that he should establish that by 
separate suit. In my view the point could not be taken at 
the stage at which it was taken. The question which of the 
mortgaged properties could be sold under the decree was 
considered by the Court m 1933, and it was held then that 
the Haveli was saleable. This judgment decides by implica- 
tion that all the judgment debtor's rights in the Haveli were 
saleable m execution and thus operates as res judicata so far 
as this execution petition is concerned. Whether a separate 
suit can be filed to establish appellant’s right of residence is a 
matter on which I express no opinion. 

7. I confirm the order of the lower appellate Court and 
dismiss this appeal with costs 


Appeal dismissed. 
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Before Mr D R Norman, i c s 
Naurung Rat Sharpa, Pt Applicant 

Versus. 

Site Ram Patwan and others Opposite party 

Small Cause Court Revision No. 76 of 1938, decided on 21at 
March 1939 against the judgment dated 27th April 1938 passed by 
the Judge, Small Cause Court, Beawar in Small Cause Court Suit 
No. 1012 of 1934 

(a) Contract Act (tX of l57l)— 5 134 and 8. 137 — Soil afilnit Principal 
debtor barrad- — h U alio barred aj* fn»t th« coral f l 

A surety is discharged when at the date of the suit against him the 
creditor’s remedy againft the principal debtor has become barred by time 
24 A 504 50 A 211 and 1936 Pad 20 Foil 5 B 647 33 M 306 1927 
Lahore 396 and 1929 Nagpur 145 Not Foil. 

(b) LlmlUUaa Act (tX of 1S08) — Art. 80 — Demand made bet ooly pari of 
amoont doe paid — Later d amend wdl not ftra freab oeou of action i 

A demand was made and as a result of this demand some payment was 
made It was argued that a later demand gave a freeh cause of action 
Hold that would only bo so if full payment had boon made on the first 
demand and the second demand were for a sum not due when the first 
demand was made (Para 6) 

Mr Jagan Noth Shanna — For the Applicant 

Mr Som Datt Bhargava — For the Opposite party 

Order —This application anses on a suit filed against 
two principals and a surety The tnal Court held that the 
suit was time barred against the principals It was argued 
relying on certain Allahabad decisions that the suit must also 
be time barred against the surety j but the tnal Judge relying 
on some decisions of other High Courts held that it was not. 
He thought that Article 60 applied and that time began to 
run against the surety from the date on v.hich demand was 
made He therefore passed^^<pjC^a^Jnst the surety who 
has come ip revision, 
n . / i /.r'-y 
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rst point taken is that this Court ordinarily j 
ecisions of the Allahabad High Court and also 
of the Allahabad High Court is correct The v 
allowed by the trial Judge are the High Courts 
dras, Calcutta and Lahore and the same view 
e Court of the Judicial Commissioner, Nagpur 
wever consider that Knshto Chowdhratn V 
1 is in point as there the suit against the 
was not barred at the date of the suit against 
though it had become barred when it was sought 
cipal debtor As pointed out in Anand Singh 
a suit against a surety is in time if filed before 
inst the principal debtor has expired The 
bad rulings were expressly distinguished on this 
attention has also been invited to a decision of 
e Judicial Commissioner, North West Frontier 
'hich the Allahabad view has been taken namely 
h V. Makhan Singh. 9 There being no great 
of authority against the Allahabad view I should 
to follow it in absence of any strong personal 
the opposite view is the correct one. 


3 The 1 

and aliv 12 
hazih anal 1 
ii\ai 7 I)/l 
y luk ' on tl 


ding cases cited are Ranjit Singh V Naiibat * 
m Misir V Lachman Das 5 on one side and 
. Ktshna Rav * , Subhramania Atyar V G opal a 
Mohammed V Sam Das 8 and N dratndas V. 
e other side. 


< -p, levant sections of the Contract Act are sections 

4 i IK 

. , , , . Section 134 runs as follows — 

1 34 and 1 m 


is discharged by any contract between the creditor and 

SUl 

ncipal debtor, by which the principal debtor is released, or 

the i 

■ y act or ommission of the creditor, the legal consequence of 

, is the discharge of the principal debtor ” 

u Inc | 

1 2 54 A 1007 3 1936 Peshawar 20 4 24 A 504, 

! 6 5 B 647 7 33 M 308 8 1927 L. 39$ 9 1929 Nag 143 
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Section 137 runs as follows — 

More forbearance on the part of tie creditor to sue the principal 
debtor or to enforce any other remedy against him does not, in 
the absence of any provision in tbe gnarantee to the contrary 
discharge the rorety 

The majority new is that as m a persona] action hmita 
tion bars merely the remedy but does not affect the right, the 
principal debtor is not discharged if not sued within limitation 
This view is said to be in accordance with the English law 

5 The Allahabad view is that as the legal consequence 
of failing to sue the principal within time is that he cannot 
be made to pay the debt, that consequence amounts to a 
discharge, and forbearance under section 137 will then mean 
forbearance within the period of limitation It is further 
suggested that the object of section 137 is to explain section 
135 which enacts that if a creditor promises not to sue the 
principal, the surety is discharged. In 1936 Peshawar 20 it is 
further argued that there can be no forbearance to sue for a 
time barred debt since a man cannot forbear to do what he 
had no legal right to do On the whole I prefer the argu 
meats set forth in the Allahabad and Peshawar decisions 

I think that a creditor is legally discharged when he cannot 
be sued even though the nght may subsist I therefore 
propose to follow the view of the ^Jlahabad High Court and 
to hold that a surety is discharged when at the date of the 
suit against hun the creditor s remedy against the principal 
debtor has become barred by time 

6 The application must also succeed on another ground, 
for time can only run from the date of demand from the 
surety if that demand is part of the cause of action It was 
therefore incumbent on the plaintiff to set out the date of 
demand in his plaint, and he haB not done so Further, the 
finding of the Court that demand was made for the first time 
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on 28th July does not appear to be correct The Court 
remarks — 

i 

“There is nothing on the record to show that defendant No 3 (his 
surety) was called upon to pay the amount earlier ” 

But Exhibit P. 3 which is a letter from one of the principal 
debtors to the creditor refers to a demand made upon the 
surety on 3T7-1931 which is more than three years before the 
date of suit Mr. Som Dutt for opponent argues that as a 
■result of this demand some payment was made, and there- 
fore a later demand gave a fresh cause of action That 
would be so if full payment had been made on the first 
demand and the second demand were for a sum not due 
when the first demand was made. But admittedly on the date 
of the first demand the whole amount was due There- 
fore time began to run more than three years before the 
date of plaintiff’s suit, and it is time barred against the 
surety. 

7 * I allow the application, set aside the decree of the 
trial Court so far as it is against the applicant and dismiss 
bpponent’s suit against applicant with costs in both Courts 

Apphcation allowed. 


Before Mr. D R Norman, i c s 

Sri Lal . . .... Decree Holder- Applicant. 

\ 

■' Versus 

i 

Mst Jhamku .... Judgment Debtor-Opposite party. 

Small Cause Court Revision No. 81 of 1939, decided on 16th 
March 1939, arising out of the Order, dated 19th September 1938, 
passed by the 2nd Additional District Judge, Ajmer, in Misc. Civil 
Ex. Appeal No. 6 of 1937. 
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Clrd IWm Cod. (V of IBM) — 9 SO-NmtoI Rtf, u UpJ 
Ure trrtiptcUre of batiof fot hla «»Utcj Exteotto* 

Lotral reprMontaUvo moatn Iho person who to law reprosentj the 
estate of the doceased end It to therefore IramnlenaJ whether soch person 
ha* actually obtained posse««lon of the estate or even whether the deceased 
kjft any estate 17 A 431 Foil (Para 3) 

Mr Shn htsUan — For tbo Applicant 

Mr Daya Shankar Bhar$ava — For the Opposite perty 

Judgment — Applicant obtained a money decree in the 
Court of Small Cause, Deoli, against one Gulab Chand and 
as he wished to execute it againt immoveable property he 
obtained a transfer for execution to the First Class Subordinate 
judge, Deoli Dunng execution proceedings Gulab Chand 
died, and the applicant applied to the Subordinate Judge for 
execution against his mother Jhamku The Subordinate 
Judge held that the application must be made to Small Cause 
Court and kept the darkhast pending until 6uch application 
was made I should say here that the same Judge exercises 
the function of Judge Small Cause Court and First Class 
Subordinate Judge, Deoli Application having been made 
on the Small Cause side, Jhamku objected that no property 
of Gulab Chand had come to her Applicant contended that 
consideration of this point should be deferred until lea\e to 
execute had been gi\en The Judge however took evidence 
and found that applicant had faded to prove that Jhamku 
was in possession of any property of Gulab Chat^d, and he 
ordered that execution could not proceed against her He 
signed this order as Subordinate Judge, First Class An 
appleal to the District Court was preferred, but the 2nd 
Additional District Judge held that under whatever designation 
the trial Judge had signed the order he was acting as Judge, 
Small Cause Court, and the appeal was therefore incompetent 
Applicant has preferred a second appeal and asks that in the 
alternative his appeal may be treated as an application to 
revise the order of the trial Court 
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2 I agree with the 2nd Additional District Judge that 
no appeal lay. The trial Judge’s order was passed on an 
application presented to the Small Cause Court and the fact 
that the Judge mis-descnbed himself is immaterial But he 
will, I hope, be more careful in future to distinguish between 
his various capacities > 

3. Treating the appeal as an application to revise the 
original order of the Small Cause Court, it must succeed. 
Legal representative means the person who m law represents 
the estate of the deceased, and it is therefore immaterial 
whether such person has actually obtained possession of the 
estate or even whether the deceased left any estate Now 
Jhamku is admittedly Gulab Chand’s nearest heir and 
therefore in the absence of a (will the person who in law 
represents Gulab Chand’s estate The finding that she had 
not got possession of Gulab Chand’s estate was ■, therefore 
irrelevant This view is in accordance with the decision 
in Seth Shapurji NanaBhai vs Shanker Dat Dube 1 in which 
it was said* — 

“The Court which passed the decree having decided who is to be 
regarded as the legal representative, it is for the Court executing 
the decree to decide as to the extent of that legal represenlative’s 
liability ” 

4. I allow the application, set aside the order of the 
trial Judge and direct that execution do proceed against 
Jhamku Opponent must bear the costs of this application, 
but the order for costs passed by the 2nd Additional District 
Judge is of course not affected 

1 17 A 431 

Application allowed. 




Messrs Lalta Pcrshad Perbhu Dayal Defendants 

Opposite Party 

Small Cause Court Revision No 80 of 1938 decided on 20th 
March 1939 arising out of the order dated 26th July 1938 paused 
bv the Judge Small Cause Court Nasirabad m Small Cause Court 
Suit No 191 of 1938 


Practice — J«dleUl order — Ex.-p*rf* p n>c »» di» g* — Mb 4 be before ibe Jedfe 
end not the clerk: 

An ox parte wit la ai much a judicial proceeding* as a contested suit 
Plaintiff has to prove his caee by evidence, and unices the Judge himself 
hears the witnesses he cannot Judge whether they are teffing the truth. 

(para 2) 

Mr Him Lai Jam — For the Applicant 

Mr Ram Chandra Atrun — For the "Opposite party 

Order — Applicant filed a suit against opponent in the 
Court of Small Cause Nasirabad When the suit was called 
out applicant was absent and therefore according to what is 
apparently the custom of the Court, the evidence of the 
plaintiff and his witnesses was recorded by the Header who 
drafted a judgment and put it up to the Judge for signature 
But before the Judge considered the draft, opponent s counsel, 
Mr Amin, stated that he had not heard the suit called out, 
and asked leave to file an application under Order 6, Rule 4 
asking for further particulars As the Judge had not signed 
the ex parte judgment he held, without hearing the plaintiff 
on the point, that the suit was still m being and directed that 
notice of the application under Order 6, Rule 4 should be 
served upon the plaintiff It is sought to revise this order on 
the ground that an ex parte decree could not be set aside 
■ynthout notice to the plaintiff 
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2. The application must fail The proceedings were 
irregular throughout The Judge for whose explanation I 
have called, states that ex-parte proceedings are ahva}'s taken 
before the Reader and that if this were not done the Court 
could not get through its work As I have said several times 
already it is no excuse for illegal proceedings' that the Judge 
can thereby do his work more quickly An ex-parte suit is as 
much a judicial proceedings as a contested suit Plaintiff has 
to prove his case by evidence, and unless the Judge himself 
hears the witnesses he cannot decide whether they aie telling 
the truth It was of course irregular for the Judge to take up the 
suit again after the plaintiff had gone and without notice to 
him But in this case one irregularity has cancelled out the 
other The proceedings before the Reader being null and 
void there was nothing to set aside 

3 Plaintiff’s suit remains on the file and the order 
directing notice to him of the application under Order 6, 
Rule 4 must stand Applicant must pay opponent’s costs in 
this application, 


Application rejected 


Before Mr D R. Norman, i c s 
Official Receiver , Ajmer Applicant 

Versus 


Allarakha Yusuf .. . Insolvent — Opponent. 

Civil Revision No. 14 of 1939, decided on 23rd March 1939, 
arising out of the order, dated 12th January 1939, passed by the 2nd 
Additional District Judge, Ajmer, in Miscellaneous Appeal No 85 of 
1938. 
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Prorteefal Iniotmcy Act, (V of 1©«>) — 3, 2 (d) red 3 29 (jJ—AD jsrojurty 
whether *Hthki or without Brttfah Indie mil fa Rvoefaw I 

All property of an insolvent whether within or without British India 
vesta m the Official Receiver [Pars 3] 

Mr Raghu Nath Agaraal — For the Applicant. 

Air Daya Shankar Bhargava — For the Opposite party 

Order — The firm Abdulla and Sons consisting of two 
partners Yusuf Abdulla and Allarakha was adjudicated 
insolvent Yusuf Abdulla was entitled to the interest of 
certain property situated in Akola in Berar The Official 
Receiver wTOte to the trustee ashing that the income of the 
property should be remitted to him instead of to Yusuf 
Abdulla Thereupon Allarahha applied' to the Court 
alleging that the property was wakf for the maintenance of 
Yusuf Abdulla aud asking the Court to cancel its order 
The application might have been rejected summanl> firstly 
because the Court had passed no order and secondly because 
Allarakha had no locus 6tandi The Judge however gave 
notice to the Official Receiver and framed issues, one of 
which was — 

Is Berar not part of British India and has this Court no jurisdiction 
to order attachment ? 

The Court held that Berar was part of British India and 
that the property was not xcakf It therefore dismissed the 
petition Allarakha appealed and the learned Second Additional 
District Judge, though holding that the property waB not wakf 
held that Berar was not British India, that the income did 
not vest in the Official Receiver and that he could not call 
upon the manager of the trust to remit it. Against this 
dicision the Official Receiver has appealed and asks that if 
an appeal does not lie his appeal may be treated as an 
application in revision 
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2 I am inclined to think that an application in revision 
is the appropriate remedy, but as I have m either case 
jurisdiction the point is unimportant 

3 The order of the appellate Court is wrong In the 
first place Allarakha was incompetent either to make the 
application or to file an appeal, In the second place all 
property of an insolvent whether within or without British 
India vests in the Official Receiver (See section 28(2) read 
with section 2(d) of the Provincial Insolvency Act ).' The 
Official Receiver is therefore entitled to get possession of the 
property by any means that he can It is thus unnecessary 
to consider whether Berar is a part of British India That 
question might arise if the Official Receiver finds it necessary 
to ask for an order of the Court agaist the trustee, but as 
the trustee is not represented in the present proceedings it 
would be quite useless to determine it now 

4 I allow the appeal, set aside the order of the Second 
Additional District Judge and dismiss Allarakha’s application 
with costs in all three Courts. 


Appeal allowed 


Before Mr D R. Norman, i c s. 

Ismail Judgment Debtor — Appellant 

Versus. 

\ 

W ah Mohammad .... Decree Holder — Respondent 

Miscellaneous Civil Second Appeal No 8 of 1939, decided on 12th 
April 1939, arising out of the order, dated 31st January 1939, passed 
by the_2nd Additional District Judge, Ajmer, m Miscellaneous Civil 
Appeal No 83 of 1936. 
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The salary of the Judgment debtor was not attachable. Held, 
warrant of arrest should not issue To allow a decree bolder to proceed 
by way of arrest where* he could not proceed by way of attachment would be 
to make the law ridiculous (Para 2 ) 

Messrs Mtlap Cftand Chhabra and Chunni Lai Agarwal — For the 
* T T Appellant 

Mr Jawaiki Lai Dai l a Choudhry — For the Respondent 

Judgment — Respondent decree holder applied for the 
arrest of the appellant judgment debtor The trial Judge 
held that the judgment debtor did not get more than Rs. 30 
to 35 a month and dismissed the application upon terms 
that the judgment debtor should pay Rs 8/ per month 
The decree holder appealed and the 2nd Additional District 
Judge holding that even on the judgment debtors evidence he 
got at least Rs 39/ per month made an order for arrest 


2 The 2nd Additional District Judge being the final 
Court of facts ought to have determined what the judgment 
debtors means were I agree with the trial Judge that the 
evidence led on behalf of the decree holder that the judgment 
debtor besides being a fitter in the Loco Shops owns three 
private shops is not satisfactory Taking the judgment 
debtor s income at Rs 40/ per month I do not think that a 
warrant of arrest should issue No portion of such salary 
would be attachable even under the Civil Procedure Code 
before its recent amendment. To allow a decree holder to 
proceed by way of arrest where he could not proceed by way 
of attachment would be to make the law ridiculous ^ 


3 I allow the appeal, set aside the order of the lower 
appellate Court and restore that of the trial Court, The 
appellant should get his costs both in this Court and in the 
lower appellate Court, 

Appeal allowed 
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Before "Mr. D R Norman, i c s 
GJmlam Chisty , S .. . . Plaintiff — Appellant 


Versus 


Fateh Mohammed, S. Defendant — Respondent 

Civil Second Appeal No. 40 of 1938, decided on 15th March 1939, 
arising out of the judgment, dated 22nd August 1938, passed by the 
2nd Additional District Judge, Ajmer, in Civil Appeal No 53 of 
1936 

Ajmer Law* Regulation (ill of 1877) — S. 8 and S. 11 — Pre-emptor cannot 
pick and choose : 

Several properties were sold. The Pre-emptor had a right of Pre emption 
in more than one of them but he filed a suit for pre emption with respect to 
one only. Held, the pre-emptor cannot pick and choose, and a suit for partial 
pre-emption does not lie where the pre-emptor has also a right of pre-emption 
in properties other than those in respect of which he institutes the suit, 
1934 P C Foil. 1936 Allahabad , 632 Distinguished. 

Sir Syed Wazir Hasan and Mr Ballabh Das Khanna — For the 

Appellant 

Mr. Ghtsu Lai — For the Respondent 

Judgment. — This second appeal arises out of a suit for 
pre-emption Four properties were sold namely a separated 
portion of one house, property No 1 , an undivided share in 
two houses, properties Nos 2 and 3, and right to collect dues 
from pilgrims, property No. 4 The suit was in respect of 
the first property only and was founded on vicinage Admit- 
tedly however the plaintiff was a co-sharer m the other two 
houses which have not been divided by metes and bounds. 
On behalf of the vendee, defendant No 1, it was contended 
that the plaintiff could have claimed to pre-empt the vendor’s 
share in houses 2 and 3 as well as his divided portion of 
house No 1, and that a suit for partial pre-emption did not 
lie In reply to this plaintiff contended that the custom 
permitting co-shares to pre-empt had not been proved. 
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2 The trial Court dismissed the suit It held that 
co shares had a right of pre-emption and that according to the 
Privy Council decision Bircndra Btkram Stngh Vs Bnj 
Mohan Pande 1 a suit for partial pre-emption did not he. 
This decision was confirmed in first appeal upon the same 
grounds 


3 In the Courts below arguments were principally 
directed to the question whether co sharers had a nght to 
pre-empt This right however has not been disputed betore 
me and Sir Syed Wazir Hasan for appellant has mainly 
devoted his argument to distinguishing- the Pnvy Council 
decision on the ground that there the nght to pre empt 
was statutory under sections 7 and 9 of the Oudh Laws Act 
(which are indentical with sections 7 and 9 of the Ajmer 
Law's Regulation) whereas here the right is based on custom 
as provided by section 8 of the Ajmer Laws Regulation 
I have considerable doubts about the soundness of this 
distinction The decision of the Pnvy Council was based 
upon the fact that, under section II of the Oudh Laws Act, 
the pre-emptor must tender “ the pnce aforesaid, that is to 
say the total pnce of all the properties compnsed in the“salc 
deed. Section 11 of the Oudh Laws Act is identical with 
section 11 of the Ajmer Laws Regulation and that section 
applies whether pre cmption is claimed under sections 7 and 9 
or under section 8 

4 This judgment of the Pnvy Couneil was cited in 
argument m an Allahabad case Zainab Btbi Vs Umar Hayai 
Khan 3 w which the pre-emptor sought to pre-empt a portion 
only of the property sold because she had no nght of pre 
emption in the remaining properties. The learned Judges 
allowed pre emption holding that partial pre-emption had 
always been allowed when the pre eraptor could not legal!) 
pre empt the whole property They distingui shed the Priv>^ 

(DM R 1934 P U 1933. U) A I R* A 63- 
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Council ruling on the ground that the provisions m the Oudh 
Laws Act about pre-emption did not find place in the law 
there applicable, namely the Agra Pre-emption Act This 
case thretore does not help the appellant, and I am inclined 
to think that effect of the Privy Couucil ruling is that partial 
pre-emption is not allowed even when the pre-emptor could 
not legally pre-empt the remaining property. It is not 
however necessary for the puposes of this appeal to decide 
that point For in Zainab Bibi Fs. Umar Hayat Khan the 
learned Judges remarks: — 

“ No doubt it is a. well settled principle that a pre-emptor cannot be 
allowed to pick and choose and pre empt only as much property 
as lie considers convenient to get. In that sense partial pre- 
emption cannot be allowed ” 

Now here as the plaintiff could have pre-empted the 
vendor’s share in the second and third properties he is, in my 
judgment, “ picking and choosing ” It is argued that this 
rule will not be applicable here because the plaintiff’s Title to 
pre-empt property No 1 is based on vicinage and his title 
to pre-empt properties 2 and 3 is based on co-sharership. 
But no authority for grafting this exception on the general 
law is cited nor do I see any logical reason why such an 
exception should be allowed Under the Mohammedan 
Law, upon which the custom of pre-emption where it exists 
in Ajmer-Merwara is based, the right of a co-sharer is superior 
to that of a neighbour If plaintiff’s title to pre-empt all 
three properties had been founded on vicinage, partial pre- 
emption would clearly be barred by the rule against “picking 
and choosing ” I therefore do not see why there should be 
an exception to that rule when part of the plaintiff’s title to 
pre-empt rests on something superior to vicinage namely 
co-sharership 

5. I confirm the order of the lower appellate Court and 
dismiss this appeal with costs m favour of respondent No. 1 

Appeal dismissed T 
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Before Mr D R Norman, i c s 

p"kh Raj and others .. PlamUffs-Apphcants 

Vermis 

Ram Jcncan Defendants — Opposite partj 

Ciwl Reiision Application No. S3 of 1938 decided on 16th 
March 1939 arising out of the order dated 12th Ma> 1938 paated 
be the Sub Judge Beawnr in Civil Suit No 138 of 1936 

M Ctmrt Fee. Act (1B70) — S 7 (IV-.) end Act. II, Arl. 17 (j)— faJacUcn 
cUlowid u cexueqamUel relief — 3 7 (tV) «ppU«». 

Schedule II Art 17 (m) only applies when no consequential relief 
is sought Where consequential relief Is sought, on injunction the 
prayer cornea under S 7 (ip) which enacts that Court fee is payable 
ad valorem on the amount at which plaintiff values his claim a single 
valuation covering both declaration and injunction. [Para. 3] 

(h) Coaxi F«r» Act (1870) — 5 17 — Prayer for aereral declaration* trUtmg o«t 
of oo ■ d**d — Slagle Court Few i 

When plaintiff's request to reBef arises out of a single cause of action, 
<s.g a deed of relinquishment be is only asking for a single declaration even 
tboegh the declarations sought are with reaped to several plots. [Para 3] 

(c) Coart F«w Act (lS70) — 3 7 (x) — Salt foe rpodfic par f e nm ooi of * 
portion coroprtjwd to the coo tract — Coart Fee* oo propartiocuUe re a rtdw m tt o n l 

Where a deed comprises a good deal of property but the suit for specific 
perforins nee is filed with respect only to a portion of the property comprised 
in the deed. Held For purposes of Court fee consideration most be 
apportioned between various items comprised in the deed [Para. 4] 

(d) Court Fm« Act (1570)— 5. 17— fa the sJfaraaUrr— Coart Few 

only oe wCb Wjhert ruination. 

Where reliefs claimed are alternative Section 17 of the Court Fees Act 
does not apply and Court Fee is payable on the relief which bears the 
highest valuation. 

Mr Jyott Stoarup Gupta — For the Applicant 

Mr Shiam Sunder Bhorgava— For the opposite party 
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Order. — This is an application to re\ise an order of the 
Subordinate Judge, Beawar, directing pa>ment of Additional 
Court fee. The facts set out in the plaint are that plaintiff's 
father and defendant No 1 formed a paitnership, and that 
after business ceased defendant No. 1 executed a deed of 
relinquishment in fa\ourof plaintiff's fathci of all the assets 
of the partnership Accoidingly plaintiff got his name entered 
in the re\cnue record against fnc plots of land some of which 
the firm held as owner and some as mortgagee. Defendants 
2 to 7 were the tenants of these plots Subsequently 
defendant No. 1 got his own name restored. The prayers 
are — 

1. (a) That pIcuniifT be declared exclusive owner or mortgagee as 

the case nn\ be of tho fnc plots, 

(6) That defendants 2 to 7 be declared tenants-at-will, 

(c) That tho order restoring defendant No. l’s name tn the 
revenue record be cancelled, 

2. That an injunction be issued against defendant No. 1 not to take 
the produce of the lands, 

3. That an injunction be issued against defendants 2 to 7 against 
giving produce to deiendant No. 1 

In the alternative plaintiff prayed for specific performance 
of the deed of relinquishment. A fixed fee of Rs. 10/- was 
paid in respect of the declaration under Article 17(m) of 
schedule II of the Court Fee Act The injunction was 
valued at Rs 50/- and stamp of Rs 3/12/- was paid thereon. 
A stamp of Rs 10/- was paid on the the prayer for specific 
performance. 

2 On objection by defendant No. 1 the trial Judge held 
that as there were five plots, plaintiff was seeking for five 
declarations and injunctions and that separate fee was 
payable qij each, He further hgld that, as the considerate 
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of the deed of relinquishment was Us 1,000/, the pra>er for 
specific performincc of that deed must be valued at 
Us 1000/ 

3 M) first remark is that the method of stamping the 
plaint is an> how wrong Schedule JJ f Art 17 (in) on!) 
applies when no consequential relief is sought Here conse 
quentn) relief is sought mmel) an injunction, and this 
portion of the pnjer comes under section 7(i\)(a) which 
enacts that Court fee is pajable ad valorem on the amount 
at which pLamtifT values his claim, a single valuation covering 
both declaration and injunction This error however can be 
cured b> holding that the claim for declaration and injunction 
was valued at that amount for which Rs. 13/8/ is the appro- 
priate stamp On the question whether Court fee is payable 
on five declarations or on onl> one, it is argued that, as 
plaintiff’s right to relief arises out of a single cause of action, 
namcl> the deed of relinquishment he is only asking for a 
single declaration Had plaintiff confined his prajer to a 
declaration against defendant No J this would be correct 
But he has also asked that defendants 2 to 7 be declared 
tenants at w ill The status of defendants 2 to 7 is indepen 
dent of the deed of relinquishment, and as there is no 
community of title between the tenants of the five plots the 
plaintiff is reall> seeking for a separate declaration as against 
them in respect of each plot. It is argued that the tenants 
do not claim to be an> thing better than tenants at will and 
so there is no question in dispute between them and the 
plaintiff If so a prayer for a declaration that they are 
tenants at will is superfluous and plaintiff may apply to 
strike that prayer out But if he does not do so plaintiff 
must pay one Court fee for the delaration of hia title aa 
against defendant No 3 and five separate fees for the decla- 
ration of his title as against the tenants. 

4 As regards the Court fee on the alternative prayer 
for specific performance it is conceded that such prayer must 
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be valued ad valorem on the consideration But it is argued 
that the deed or relinquishment camprises a good deal of 
property besides the five suit plots, and that for the purposes 
of Court fee consideration must be apportioned between 
various items comprised in the deed I agree that the 
consideration should be apportioned But unfortunately the 
plaint does not state what portion of Rs 1,000/- was considera- 
tion for the suit plots and reads, since it treats the prayer 
for specific performance as if a fixed fee of Rs 10/- were 
payable thereon. Nor does the deed of relnquishment itself 
give separate valuation of the various items therein comprised. 
Plaintiff therefore, if he wishes to pay Court fee on less 
than Rs 1,000/-, must file a statement showing what propor- 
tion of Rs 1,000/- was consideration for the five suit plots 

5 There is one more point The prayer for specific 
performance is alternative to the other prayers Where 
reliefs claimed are alternative section 17 of the Court Fee 
Act does not apply, and Court fee is payable on the relief 
which bears the highest valuation 

6 I set aside the order of the trial Judge demanding 
additional Court Fee of Rs 157/8/- He will now calculate 
the Court fee payable in the light of the above remarks 
Defendants will bear their own costs m this application. 
But as the application became necessary mamly because the 
plaint did not clearly show how Court fee was calculated the 
applicant will bear the cost of the Government Pleader in 
addition to his own 


Order set aside 
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Beforf Mr D R Norman, res 
Shankcr IjiI nnd others 1 „ m Plaintiffs — Applicants 

Versus 

Bhctnxcar I^ctl and others ~ Defendants — Opposite parties 

Smill Cause Court Revision No 9 ot 1939 decided on 16th 
March 1939 lnsing out of the judgment dated 23th October 1938 
passed b> the Judge Small Cause Court, Ajm r m Small Cause 
Court Suit No. 71 of 1938 

(а) Contract Act (tX ot 1872) — S Bt — Ft central , et I bond raooot otUoco 
•▼fdrac* t» ibow lf»»t tbry iffnrd ** rarttiMt 

Persons who have In terms signed a bond as principals are prohibited 
from adducing oral midence to show that they signed as sureties. [Para 2] 

(б) Contract Act, (DC of 1872) — 3 134 — Debtor fn*-olr*nl but *otd vflhct 
•aocUtM — 5or»tjr oat ralauad t 

Suit was filed against the principal debtor who had already been 
adjudicated an Insolvent without the leave of the Court required by 
S- 28 (2) of the Insolvency Act. Hold that the remaining defendants, even 
If they were sureties, had not been discharged (Para 2) 

ATr haushal Das Dcadioania — For the Applicant 

iVflmo — For the Opposite parties. 

Order — Applicant sued the five opponents on a bond 
Execution was not denied As against opponent No 1 the 
suit was dismissed because he had been adjudicated an 
insolvent before the suit was filed and the leave of the Court 
required by section 28 (2) of the Insolvency Act had not been 
obtained Opponents Nos 2 to 5 contended that they had 
executed the bond as sureties only a contention which the 
Judge upheld He further held that the sureties were dis 
charged under section 134 of the Contract Act by reason of 
applicant suemg opponent No 1 without the Court s leave 
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Patt II] 

2 As against opponent No 1 the application is not 
seriously pressed. As against opponents 2 to 5 it succeeds on 
two grounds In the first place persons who have in terms 
signed a bond as pricipals are prohibited by section 92 of the 
Indian Evidence Act from adducing oral evidence to show 
that they signed as sureties (See Sarkar, Law of Evidence, 
1932 Edition, page 691) In the second place even if they 
were sureties I do not think they have been discharged under 
section 134. Failure to obtain permission of the Insolvency 
Court before suemg Opponent 1, has not released them from 
the debt, it is still open to applicant to get opponent No. l’s 

name entered on the schedule of creditors in the Insolvency 
Court 

3. I allow the application and set aside the order of the 
lower Court in so far as it dismissed applicant’s suit against 
opponents 2 to 5 and grant a decree against them for 
Rs. 170/4/- together with future interest from the date of suit 
on Rs 105/- at 6 per cent and costs in both Courts 

Revision allowed . 

Before Mr D R Norman, i c. s. 

hem Prasad , Pandit . Decree Holder-Appellant. 

Versus. 

Sarfraz Ah and others ... Judgment Debtors-Respondents 

Miscellaneous Civil Appeal No. 38 of 1938, decided on 14th. 
March 1939, against the order passed by the Sub Judge, Ajmer, in 
Ex. case No 344 of 1938 on 12th October 1938 

{a) Civil Procedure Code (V of 1908) — S. 47 — Order for *tay of execution 
till condition is fulfilled — Order It appealable 

The Tnal Court passed an order staymg execution till the sanction of 
the Chief Commissioner was obtained Held, the order was one refusing 
execution nil some condition was complied with by the Decree Holder. It 
Was therefore appealable. 
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(M AJmtr Cnmnml W«rJ< Rtnl.Uon (l of !tts)—S B— Mortnr. 
«i«ca(«l b,fo». lit EiUta tanaa aodar Cwm of Wug.— S mIIoo hoi >o appIlcBma 

The Section lays down that n Government ward U incompetent to 
change hi* property It has no application to n mortgage which was executed 
before the \\ and® estate came nnder the Court of Wards. [Para 3] 

(c) Ajmer Goearmniant Ward a Rafalattos (l at 18S8) — 3 17 — Coefmed ta 
ptfraU ul| 

The sectj on requires the sanction of the Chief Commissioner to the 
sale b> the Coart of \\ ards of propertj under its management but that 
section obviously refers to n private sale, [Para 3] 

Mr Daya Shankar Bhargav — For the Appellant 

K B Mtthan Lai Bhargav — For the Respondents. 

Judgment — Appellant obtained a decree against one 
Sarfraz Ah through the General Manager, Court of Wands, 
and othcre for the sale of mortgaged property The preliminary 
decree was passed on 20-11 1936 and the final decree on 
20 1 1938 An application for sale of the mortgaged property 
was filed on 8-4 1938, and the sale was fixed for 10-10 1938 
But on 7 10-1938 the General Manager, Court of Wards, sent 
a letter to the Court asking for adjournment and undertaking 
to pay off the decree as funds permitted. 

2 At the hearing same reference was made to sections 
17 and 22 of Ajmer Government Wards Regulation, and the 
Court passed the following order — 

I have heard the parties and am of opinion that the provision of 
section 22 applies, hence I adjourn the Bale till such time as 
necessary sanction is obtained under secticc 17 from the Hon Tile 
the Chief Commissioner 

The present appeal is filed by the decree holder against 
thiB order 

3 It is contended that no appeal lies as the order is 
merely one for stay of execution I am unable to agree The 
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order is one refusing execution unless some condition is 
complied with, apparently by the decree holder, and is there- 
fore appealable On the merits the appeal must succeed 
Section 22 of the Regulation has no relevanc}' It lays down 
that a Government ward is incompetent to charge his property, 
but the mortgage in this case was executed before Sarfraz 
All’s estate came under the Court of Wards Section 17 
requires the sanction of the Chief Commissioner to the sale 
by the Court of Wards of property under management, but 
that section obviously refers to a private sale Rai Bahadur 
Mithan Lai states that what the Court of Wards wants to 
do is to satisfy the decree by selling part of the ward’s 
property and therefore wants some time to get the sanction of 
the Chief Commissioner. This appears to be a new argument 
There is no reference to any proposed sale m the General 
Manager’s letter of the 7th October Over two years have 
elapsed since the preliminary decree and over one year since 
the final decree, but it does not appear that sanction of the 
Chief Commissioner has yet been applied for In the 
circumstances I see no reason to give further time 

4. I allow the appeal, set aside the order of the trial 
Court, and direct that the The mortgaged property be sold 
Costs of this appeal will be borne by respondent No 1 

Appeal allowed 

Before Mr D R Norman, i c s. 

Dayal Dass .. Applicant 

Versus 


' Crounv .... ’ .... Opponent 

Criminal Reference No 7 of 1939, decided on 20th March 
1939, made by the Additional Sessions Judge, Ajmer, by his order, 
dated 13th February 1939, in Criminal Reyigion No. 84 of 1938, 
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*>«•• R«|bbm Ikm of Book, Act (XXV of J „ d 5. 

** Di * Uocti °* “P*P«r,'’ and "ffiwwm**. 


— Tfaar* 


Paper in S 3 does not mean a newspaper of a periodical 
P 492 Not Foil 1937 Bombay 28 Djitlnfra.hwL 


nature. 10 


h B Abdul Wahtd Khan — For the Crown 

Applicant in person. 

Order —This is a reference from the learned Additional 
Sessions Judge One Dayal Dass was convicted under section 
12 of the Press and Registration of Books Act (XXV of 1867) 
for printing a paper without showing the printers s name 
thereon as required by section 3 of the Act and was fined 
R* 20/ The paper was a manifesto by a new political 
association setting out its aims and objects and giving reasons 
why people should join it The Additional Sessions Judge 
has quoted authority, with which he agreed for the proposition 
that the word “paper” in section 3 means practically a 
newspaper of a periodical nature and recommends that the 
conviction be set aside. 


2 As against this view the Public Prosecutor argues 
tha,t the Act deals with the printing of papers and the printing 
of newspapers in different sections (sections 3 and 5), the 
regulation for printing a newspaper being more detailed, and 
that the punishments for printing a paper and for pnnting a 
newspaper otherwise than in conformity with the Act are 
prescribed by different sections (sections 1* and 15) It, 
therefore, follows that the framers of the Act intended a 
distinction between “papers' and ‘newspapers ’ Had 
"paper and “newspaper’ been synonyms the words or 
paper” in sections 3 and 12 would be otiose 


3 In my judgment this argument is sound The first 
ecided case relied on by the learned Additional Sessions 
qdge is Rameshwar Prashad Verna v m S — 

L U R- 10 P*tn» <9% 
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u Inch states that the word “papers” m section 3 is practically, 
if not exactly, synonymous with the word “newspapers” as 
defined in section 1 of the Act The only reason given for 
this view is that the material part of the preamble to the Act 
runs — 

“Wherev; it is expedient to provide for the regulation of printing- 
presses and of periodicals containing news” 

Now sections 3 and 12 of the Act refer to “books” as 
well as “papers” Therefore, if the warding of the preamble 
is to go\ern the interpretation of the Act “book” must also be 
synonymous with “newspaper” I am, therefore, with all due 
respect, unable to agree with the reasoning in Ramcshuai 
Prashad V erma \ Ktng-Ev?pcror 1 

4 The Additional Sessions Judge also relies on a passage 
in the judgment of Beaumont C J in Dattatraya Malliar 
Btdkar v Em pc? or 2 in which he points out that if “paper” is 
to be given its wudest meaning even an invitation to dinner 
must bear the name of the printer JBut the learned Chief 
Justice appreciated the force of the argument that the Act 
did show a clear intention to distinguish between newspaper 
and paper and he did not express any final opinion whether 
the decision in Rameshxoai Prashad V erma V King- 
Emperor 2 w r as correct, but decided the case before him on 
another point. 

! . 

5 For purposes of this appeal it is not necessary to 
decide whether a printed invitation and other documents of 
that kind are papers within the meaning of section 3 If 
they are, the public is to some extent safe-guarded by the 
improbability of anyone prosecuting in respect of such docu- 
ments, and of any Magistrate inflicting more than a nominal 
penalty if such prosecution be lodged For purposes of this 
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reference, it is only necessary for me “ declde whether 1116 
document in respect of nhich the present prosecution was 
lodged is a “paper” and I hare no hes.tation in deciding that 

it is 

6 Let the record and papers be returned to the Add. 
tional Sessions Judge. Collection uphold 


Before Mr D R Noruan, i c s 

Accused- — Applicants 

Jasraj and others ~ 

Versus 

Complainant— Opposite party 

Cr0W ' 1 K 6 of 1939 decided on 13 th Apnl 1939 

Criminal Revision No. Additional Sessions Judge, 

arising oat of the order pa 5 M > Criminal Revision No 57 of 
Ajmer on the 10 th Jannary 1939 In 

1938 tvt of 1874)— *• » ( b 7* t-*' V ^ — 

(«)*>“ R -^ ,1, . - F— ^ ’■ " ' 

-r.“ 'i*'-" ~ “ “ ““ “&• a 

( 6 ) Ajmer F«*» Re *" 1 *"” 1 ^ 

Oftcor , rcM Commhafoner 

A Forest Guard since he is not spited W 4 [PlIU 5] 

„ not s Forest officer 

Air Katthatyff Lai Varma For die ApP hcaI,t8 

llr AtdulRMMd For the Crown, un( Jer bye 

Order Applicants have ^ 9 of the 
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ing a forest fire. The convictions were affirmed by the 
E\tra Assistant Commissioner and a revision application to 
the Sessions Court failed 

2. Two questions of law arise : — 

(1) Are the applicants zemindars'? 

(2) Was their aid demanded by a Forest officer? 

‘ Zemindar" is not defined in either the Bye Laws or the 
Regulation itself. The Courts below construed it in its 
ordinary meaning of land-holder. The applicants are 
Mahajans but it is not disputed that they hold land Two 
grounds are put forward for not giving the word its ordinary 
meaning 

(a) In the " Rules for reduction of marriage and funeral 

expenses amongst the zemindars of the Ajmer- 
Meruara District" the term "zemindars" is by 
definition limited to certain castes. 

(b) The term "Zemindars" occurs in bye law X(b) of 
the Forest Bye Laws Theie it means those 
persons entitled to get a share of forest profits 
under section 6 of the Regulation, that is to say 
the persons who had a previous interest in the lands 
which have since been declaied to be State forest 
It is unlikely that the word ‘ zemindar” would be 
used in different senses m the same set of Bye 
Laws 

3 There is little substance in the first argument The 
most that can be said is that as the word "zemindars” has a 
restricted meaning m the Marriage Rules, it might not be 
used m its ordinary meaning in other Bye Laws 

4. Bur I find considerable /orce in the second argument 
The expression "zemindars'^is only used twice m the Bye 
Laws; in Bye Laws III W which define the duties and 
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responsibilities of zemindars when a forest catches f.re and in 
- hw \(b) Now the persons termed “Zemindars ’ in bye 
mv \ are *i clearly defined group and their common feature 
is not that they own land outside the forest, but that they 
once owned the land which has been declared to be forest 
If therefore the word “zcmidar" was understood by the framer 
of the Bye Laws as meaning a person owning land he would 
not ha\e used it in bye law \ but would have used some such 
expression as “sharers or “persons entitled to share By 
using the word ‘zemindar ' he showed that it had a technical 
significance rn his mind, and it would therefore not be proper 
to construe “Zemindar in its ordinary meaning in Bye Laws 
III & IV Further, it is not unreason Able that the persons 
who are getting a share of the profits should be the persons 
on whom the duty of helping to ertingmsh fires is cast 

5 The demand for aid was made by a Fo rest Guard. 
“Forest Officer’ is not defined in the Bye Laws but it is 
defined as follows in section 2 of the Regulation — 

“The expression Forest Officer’ means any person or persons whom 
the Chief Commissioner of Ajmer from time to time appoints to 
exorcise the powers and perform the dabes hereby conferred and 
imposed on a Forest Officer 


Ordinarily any word not defined in Bye Laws framed 
under any law should ha\e the same meaning as in the law 
itself The Additional Sessions Jndge dealing with the 
definition of Forest Officer in section 2 held that it is “ a 
special definition and does not relate or apply to officers of the 
Forest Department.' But if so the word ‘ includes would 
have been used instead of “means.' The definition of Forest 
Officer in the Indian Forest Act is in similar terms except 
that it includes persons appointed by any officer eropow 

by the Local Government as well as officers appointed by 

the Local Government itself I presume that m 

tones to Which the Indian Forest Act applies any perse, 
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appointed to the Forest Department becomes a Forest officer 
under the definition. Similarly in Ajmer-Merwara any 
officer appointed to the Forest Department by the Chief 
Commissioner is a Forest Officer, although there may not be 
any reference to section 2 m the Notification appointing him 
But owing to the difference of wording between the Indian 
Forest Act and the Ajmer Forest Regulation persons 
appointed by some officer subordinate to the Chief Com- 
missioner are not Forest officers What the reason for this 
difference is I do not know, possibly the entertainment of a 
subordinate forest staff was not in contemplation when the 
Regulation was framed. However that may be it is , clear 
that a Forest Guard since he is not appointed by the Chief 
Commissioner is not a Forest officer 

6 In bye laiv VI of the Bye Laws there is a reference 
to “Forest officers not below the rank of jainadar ” Now 
jamadar is not a technical rank in the Forest Department, 
but I am told it is used colloquially to describe a Forest Guard 
If so bye law VI is absurd since there is no one in the 
Department subordinate to a Forest Guard. The bye law 
does of course suggest that the framer of the Bye Laws 
supposed that employees of the Department other than those 
appointed by the Chief Commissioner were Forest officers 
But ‘Forest officer” having been defined by Regulation I 
think that that definition must apply to any use of the 
expression in Bye Laws made under the Regulation 

7 I allow the application, set aside the convictions and 
sentences and acquit the applicants The fines, if paid, 
should be refunded 


Revision accepted. 
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Before Mr. D R. Norman, i c s 
Ckanil Mai ... _ Accused— Applicant 

Versus. 

~ Complainant — Opposite Party 


Crown 


Criminal Revision No 3 of 1939 decided on 30th March 1939 
made bj the Additional Sessions Jujfge Ajmer, bj his order dattd 
18th January 1939, in Cnmmal Revision No 64 of 1938 


(») Molar Vatic*** Act (VtD of 1»I«) — S 19 *nd Motor VoMdo Ralo* i 
R. 40 a*d R. 23 — If pro**c«tJoo nmd «r R 40 Table!#* aboald ba oiahtti b j a* 
officw with kaawladga — Rldhi* aofSdtnf offtoce IrrMpacttr* of cnr»rr»it4pi 

If a breach of Rule 40 rs alleged the cycle thoold, If possible, be 
axamlned by a police officer with Mine knowledge of motor cycles. [Pan* 6] 


It is on offence to ride a motor vehicle without a wlencer whether the 
rider own* the vehiclo or not [Pzu* 8] 

(b) Motor Vektder Act (VUl of 1814) — 3-18 — Praocottom* mart bo lodfrd 
promptly 

It is essential that prosecutions for motoring offences be lodged 
promptly otherwise the motorist may be unable to recollect what happened 
qnd to give his own explanation. [Para 7] 

( c ) Motor V«Wdw (VIA of 1614)— 3. 1*— hnprtromnrat to lira el ta* 
cu bo toflktod 

Imprisonment In default of fine can be legally awarded. [Para 9] 

(d) Crtmtard Trial— Eridrnc* — AppradatVra 

No fact material to too prosecubon can bo proved wlelj by a .tote 
moot of tho accused which the Coort does not behove. fPort 10 

Mr Kauxhal Dot Dttdvarua—Toc toe Applicant 

K. B Abdul Wahid Khan — ForTEeTCrown. 
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Order. — This is a reference from the learned Additional 
Sessions Judge recommending that a conviction be set aside 
The facts are that m the month of August 1937 Mr Beer 
(p. W 2), Deputy Superintendent of Police, was visiting his 
wife who was ill m the Victoria Hospital He noticed on 
two or three occasions that a motor bicycle was started from 
the porch with considerable noise He told police constable 
No. 65 (P W 1) who was on duty outside the Hospital to 
tell the rider not to start his machine near the porch Ac- 
cording to police constable No 65 the rider complied with his 
direction on the first occasion but next day refused to do so 
and started his cycle from the porch 

2 . Police constable No 65 on the instructions of 
Mr Beer reported the matter His report is not on the 
record but there is a letter, Exh D 1, dated 21st August, 
from Sub-Inspector Matadm to Mr Beer which runs as 
follows . — 

“One Chandmal son of Nathmal Modi, owner of motor cycle No 
1837/A M , was asked by constable Shamat Ah of Outpost Kaisar- 
bagh not to bring his motor cycle inside the Hcspital compound 
but he refused plainly The constable says that he was ordered 
by your honour to ask the owner” 

The letter was sent through the Deputy Superintendent 
of Police (City) and Mr Beer replied by Exh P 1 dated 
23rd August stating that he thought an offence had been 
committed under section 40 of the Motor Vehicles Rules 
(which provides that a motor vehicle must have a proper 
silencer) and asking that action be taken In result a charge 
sheet was filed in the City Magistrate’s Court on 22nd October. 
The charge sheet is dated 9th October and states that the 
offence took place “if months back” The offence is des- 
cribed as follows — 

“About If months back the accused created terrific noise by starting 
his motor cycle near patients’ ward m Victoria Hospital It was 
annoying and disturbing pa’fiients and dbctors. As the accused 
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committed breach of Rule 40 of Motor VehicJe Rula h M « he „ 
Court nC ^ Und " S 16 ‘ h M ° l0r V0t,1Cl ° AC “ " d “ bm,,,sd 


3 Stopping here I may remark that Rule 40 does not 
b\ itself create an offence. But Rule 23 provides that no 
person shall drive or hare charge of a motor vehicle which 
does not comply ivith Rule 40 The charge therefore should 
hate referred to Rule 23 as well as to section 16 and Rule 40 

4 The accused denied visiting the Hospital during 
August and said he did not get a driving license until 31st 
August Endcnce on his behalf was given by his cousin 
Noratmal (D W 1) Noratma! says that he had a motor cycle 
the number of which might be 1837, that he gave this cycle 
to accused after accused had obtained a license, that daring 
July and August he (Noratmal) went once on it to the 
Hospital that he was asked by the constable on duty' to start 
the cycle outside the Hospital and that after some argument 
he did so 

5 The City Magistrate convicted the accused and fined 
him Rs 10/ Accused moved the Additional Sessions 
Judge who has made this reference on four grounds — 

(1) That there had been no inspection of the bicycle to 
see whether the 6ilencer was defective 

(2) That accused had been prejudiced because the 
charge sheet did not give the date of the offence 

(3) That it was not proved that accused owned the 

bicycle, and 

(4) That imprisonment in default of fine could not 

legally be awarded __ 

6 I agree with the learned Additional Sessions judge 
that if a breach of Rule 40 is alleged, the cycle should i 
possible, be etammed by a police officer with Borne knowledge 
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of motor cycles It even appears from the proceeding sheet 
that the prosecuting Inspector invited the attention of the 
police to this defect but no action was taken I should not 
however interfere on that ground if there were other reliable 
evidence Here there is not. Police constable No 65 says 
that when the c\cle was driven to the Hospital the noise was 
ordinary Now even a quiet motor cycle makes a good deal 
of noise in starting Further, it is clear from Ex D 1 and 
from the original charge sheet that the real reason for the 
prosecution was that the cyclist refused to take the cycle 
outside the Hospital before starting it Now r if a cycle does 
not comply with Rule 40 it is as much an offence to ride it 
along the road as to start it in the Hospital compound. As 
the police had apparently no objection to the cycle being 
started outside the Hospital it is a fair inference that its noise 
w r as not excessive This corroborates the statement of police 
constable No. 65 that w r hen running its noise w r as ordinary 

7 I also agree with the Additional Sessions Judge that 
the accused w-as prejudiced by the failure of the prosecution 
to state the day on which the offence w T as committed This 
omission is aggra\ated by the long delav, which is entirely 
unexplained, in lodging the prosecution It is essential that , 
prosecutions for motoring offences be lodged promptly, other- 
wise the motorist may be unable to recollect what happened 
and to give his ow n explanation 

8. The Additional Sessions Judge’s third point is not 
good It is an offence to ride a motor vehicle without a 
silencer whether the rider owns the vehicle or not 

9 The Additional Sessions Judge’s fourth point is also 
not good, (See section 25 ofthe General Clauses Act and 
section 64 of the I P C ) 

10 There is one point which the Additional Sessions 
Judge has not referred to and that is the identity of the rider 
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of the offending cycle Police constable No 65 says that 
he did not know accused before the incident He does not 
say that he asked accused for his name or took the number 
of the bicycle nor is it proved that cycle A M 1837 was 
registered in accused s name It is thus not obvious how the 
name of accused became known to the police. The Cit> 
Magistrate held that police constable No 65 must have 
known accused since accused m his examination stated that 
police constable No 65 was hostile to him because he had 
refused him a loan This statement the City Magistrate 
disbelieved No fact material to the prosecution can be 
proved solely by a statement of the accused which the Court 
does not believe 

11 I must also protest at the excessive delay in dispos 
ing of this case The charge sheet was returned for amend 
ment on 8th December and was not returned amended until 
19th March Judgment was not pronounced until 3rd August. 
The revision application was filed in the Court of the Sessions 
judge on 10th August but was not disposed of until 18th 
January 

12 1 accept the reference, set aside the conviction and 
sentence and acquit the accused The fine if paid, should 
be refunded. 

13 A copy of this judgment should be sent to the 
Superintendent of Police 

Conviction set aside 
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Before Mr D. R. Norman, i c s 
Banshi Dhar . Complainant — Applicant 


Versus 

Mool Chand and others . Accused — Opposite Party 

Criminal Reference No, 62 of 1938, decided on 14th March 
1939, against the ordes dated 8th July, passed by the Magistrate, 
First Class, Kekri, in Criminal Case No 56 of 1938 

Criminal Procedure Code (V of 1898) — S.247 — More than one complaint 
arising out of same set of facts— The singular Word "Complainant' Includes all the 
"Complainants” — Notice of hearing must be given to all — Accused can be acquitted 
only If all complainants are absent 

More than one complaint was made of offences arising out of the same 
set of facts under the Child Marriage Restraint Act One out of these cases 
was proceeded with The Complainant in that case was absent at the 
hearing The Mgistrate acquitted the accused. One of the remaining 
cases was next taken up The Accused contended that he had already 
been acquitted in tne previous case on the same facts 

Held, the word “complainant” in Section 247 will include all the 
persons who ha\e made complaints, and notice of the date of hearing must 
be given to them all It is only when all the complainants are absent that 
the accused can be acquitted [para 2] 

Mr Akshai Sttuih Daugi — For the Applicant 

Mr Jawvnd Lil Datt Choudhctry — For the Accused 

Order. — This is a reference from the learned Additional 
Sessions Judge arising out of the acquittals of the two 
opponents for offences under the Child Marriage Restraint 
Act The facts are that three separate complaints were made 
in respect of the same marriage, by Ram Pertap on 7th May, 
by Bansi Dhar on 16th May and by Gir Raj on 3rd June 
1938 In each case the same facts were alleged, but Gir 
Raj’s complaint implicated foui other persons besides the 
opponents The Magistrate (the Sub Divisional Officer, 
Kekn) decided to hear Gir Raj's complaint first, Before the 
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hearing Bansi Dhar ashed the Magistrate to tale his own 
complaint first all alleging that the complaints of Gir Raj and 
Ram Pertap were collusive The Magistrate took no notice 
of this, and on the day of the trial in Gir Raj’s complaint, 
namely 17th June, Gir Raj was absent The Magistrate 
therefore acquitted all the accused under section 247 Cr P C 
Bansi Dhar was present in Court andon the acquittal asked that 
his own complaint should be taken up The Magistrate fixed a 
date for hearing At the hearing the opponents contended tha t 
they had already been acquitted of the offence disclosed by 
Bansi Dhar s complaint The Magistrate accepted this 
argument and acquitted them Bansi Dhar went to the 
Additional Sessions Judge in revision and the Additional 
Sessions Judge held that, although the acquittal in the trial 
ansing out of Gir Raj's complaint was a bar to a further trial 
for offences under sections 5 and 6 of the Act yet, as Bansi 
Dhar’s complaint also disclosed an offence under section 12 
of the Act, the order of acquittal ought to be set aside to that 
extent Accordingly he has made this reference 

2 la my view both the acquittals ought to be Bet aside 
Under section 2 47 Cr P C the accused is entitled to an 
acquittal when the complainant does not appear Now the 
singular ordinarily includes the plural and it may happen as 
it has happened here that more than one complaint is made 
of an offence ansing out of the same set of facts When that 
is so the word "complainant m section 247 will include all 
the persons who have made complaints and nopce of the 
date of heanng must be given to them all It is only when 
all the complainants are absent that the accused can be 
acquitted under section 247 Cr P C If this were not so it 
would always be possible for the accused w a summons case 
to stifle the prosecution by putting up a dummy complainant 
who would conveniently remain absent at the date of the 
tnal It follows therefore that the acquittals of the opponents 
must be set aside in both trials i e that arising out o ir 
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Raj's complaint and that arising out of Bansi Dhar’s com- 
plaint On the same ground the acquittal of the four other 
persons in the trial arising out of Gir Raj’s complaint is 
liable to be set aside But as I do not think that on the facts 
there is any case against them I allow their acquittals to 
stand. 

3. It is then contended on behalf of the opponents that 
there has been no proper verification of Bansi Dhar’s 
complaint, and no proper enquiry under section 202 Cr P C 
An enquiry under section 202 Cr P C is, in cases under the 
Child Marriage Restraint Act, made compulsory b) section 
10 thereof This allegation seems to me to be conect There 
is a verification of the complaint taken on 17th May, but it 
is m Urdu and is not signed by the Magistrate There aic 
also statements of witnesses in Urdu taken on the same day 
but they are also unsigned by the Magistrate No order was 
passed by the Magistrate uptil 17th June when the Magistrate 
directed that Bansi Dhar’s complaint should be taken up 
But in the order of that date there is no reference to the 
preliminary enquiry. It therefore looks very much as if the 
verification and the enquiry had been conducted by a clerk 
and not by the Magistrate himself The practice of deputing 
verification and enquiry to a clerk is entirely illegal, and I 
have several times condemned it There must be a propei 
verification and enquiry before the trial takes place 

4. I set aside the acquittals of the opponents Mulchand 
and Bansi Dhar in criminal cases 52 of 1938 (Gir Raj’s 
complaint) and 56 of 1938 (Bansi Dhar’s complaint) The 
Magistrate will verify Bansi Dhar’s complaint and will hold 
the preliminary enquiry requied by section 10 of the Act He 
will then, if he considers that a prima facie case has been made 
out, proceed to try it Notice of the date of hearing should 
be given to the other complainants Gir Raj and Ram Pertap. 

Acquittals set aside. 
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Before Mr D R Norman, i c s 
Woo/ CW Decree Holder — Applicant 

Versus. 


R i Munshi Durga Pershad and others _ Judgment 
debtors — Opposite Party 

Civil Revision Application No 15 of 1938 decided on 14th 
March 1939 against the order dated 29th October 1937 pasted by 
the Sub Judge First Class Kekn in Cli ll Execution Case No 3 of 
1936 


Chil Procedure Code (V of 1W»)— 3 80— Materiel, .of the We, 1. 
ItUoumri Mtitu »ro »tt» ci-«W* 

Though the occupant of a honse in an IatinJran Estate can be evicted 
at any time by the Isbanardar he is entitled to remove the mfltoml* of the 
house and had to that an extent an attachable and saleable interest in the 
house C R A 97 of 1931 Foil. [Pani j] 

PtmcUctt — Cbrolen — Cbm Ur ci Reftrtnr («*d«r R#*t>fcr»tla* Act) 
btndi f an Ctrl! Coart*. 

No circular of the Assistant Commissioner in hi* capacity of Registrar 
is binding on a Civil Court. [Para 2] 

Mr Ottmort Af il Chanda k — For the Applicant 

Nemo — For Opposite party 

Order-Applicant in execution of a decree sought to 
attach his judgment-debtor s house situated in an Isttmrari 
Estate The Istimrardar through his Manager (opponent No 
l) applied to have the attachment remo\ed on the ground 
that houses m Istimran Estates are not attachable Now 
this is a point of law which has already been settled b> the 
decision of this Court in Chand Mai v Mat Hagamt 1 in which 
Jolly J C held that though the occupant of a house in an 
Istimran Estate could be evicted at any time b> the Is 
timardar, he was entitled to remove the materials of the 


l c It. A- No 97 Of 1931 
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house and had to that an extent an attachable and saleable 
interest m the house The Subordinate Judge, Kekn, Mr 
Abdul Majid, was aware of this ruling But be was also 
aware of a circular No 1312 of 1892 issued by the Assistant 
Commissioner and Registrar stating that lands and buildings 
in Istimrari Estates could not be mortgaged or sold and 
directing Sub Registrars to refuse registration of such 
alienations Instead of deciding for himself whether he 
should follow the ruling of this Court or the Registrar’s 
circular the Judge adopted the entirely improper course of 
writing to the Assistant Commissioner and Registrar asking 
what he should do in the matter The answer received is not 
on the record In result however the Judge removed the 
attachment relying on the circular No 1312 His judgment 
does not refer to the decision in Chand Mai v Mst Hagann 1 

2 Apart from the means by which it was arrived at the 
Judge’s decision is incorrect No circular of the Assistant 
Commissioner in his capacity of Registrar is binding on a 
Civil Court, whatever may be its authority over the Judge m 
his capacity of Sub Registrar The law has been explained 
by this Court m Chand Mai v Mst Hagann 1 and that 
authority is binding on all Civil Courts in Ajmer-Merwara. 

3 I allow the application, set aside the order of the 
trial Court removing the attachment and restore the attach- 
ment Opponent No 1 must pay applicant’s costs m this 
Court 


Application allowed. 
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Before Mr D R Norman ] c s 
CJuxmpa Lai .. .. Apphcant 

Versus 

Kedar Mai and others „ Opposite party 

Small Cause Court Revision No 46 of 1938 decided on 30th 
M ircb 1939 aga nst the order dated 31st January 1939 passed by 
Jndge Small Cans- Court, Beawar in Small Cause Court Executt n 
Cause No 89o of 1937 

(•) Cha Pr*c«dar« Cod* (V of IBM) — O 20, R 11 (a) — Apptkatto* cu 
b* rn*d • ool/ to tb* Co*rt px»i Jo* tb* d*cr*« t 

An application under Order 20 Rule II (2) must be made to the 
Court which parsed the decree and section 42 C P C. doe* not confer 
concurrent powers on the Coart executing the decree, 54 Allahabad 573 12 
Rangoon 320 1921 Patna 3 40 11 Patna 550 Foil 22 Calcutta 558 and 
1931 AUahabad 320 ( 2 ) Dirt. 43 Allahabad 394 No* Foil [Para 3] 

(b) Orlt Pro cwlun Coda (V of I90fl) — S 38 and O 21, JL 11 (l) — bnrft*- 
laxtty or wont of luri+dictloa—il Exacatfa* Court pa»«*« cwdar it act* nttkomt 
J art* diction. Tho ordrr if a natKty — Acqaltfoanoa of no avail 

The Civil Procedure Code draw* a clear distinction between the 
proceedings which lead np to a decree i e the suit, and the proceeding* 
which result in the execution thereof If the Executing Court passes an 
order altering the terms of the decree to be executed then it ts usurping 
the jurisdiction of the trying Coart and unless that powar is expressly 
vested in it, it is acUng without jurisdiction and tho acquiescence of the 
judgment debtor will not avail the Decree Holder and he cannot execute 
the amended decree, 19 7 S P C 162 and 16 Lah 63 DUt. 

Jtfr Jvott Sump Gupta— For the Applicant 

Messrs Nathu Lai Ghtya and Jagan Nath Sharma— For the 

Opposite party 

Order — Applicant obtained a decree against opponent 
No 1 in the Court of Small Causes, Nasirabad and got it 
transfeired for execution to the Court of the Subordinate 
Judge, Beawar Applicant and opponent No 1 then put W 
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a joint application in the Beawar Court under Order 20, 
Rule 13 (2) for an ordei that the decree should be payable 
by instalments, and opponent No. 2 signed the application as 
surct} foi paxment of the decretal amount The Court 
allowed the application and ordered the decree to be amended 
The present application arises out of a dark hast to execute 
the decree as amended. The trial Court dismissed it holding 
that as a parts cannot be added In a compromise m a suit 
ho cannot be added m execution of a decree and further that 
the executing Court had no power to amend the decree 

2. On the first point the* trial Court is clearly wrong. 
Order 20, Rule 1 1 (2) cxpressR authorises the taking of 
security from a judgment debtor when an order for instal- 
ments is made 

3 The question whether the executing Court can make 
an order under Order 20, Rule 11 (2) is not quite so simple 
The word used in the Rule is “the Court”. But the Older is 
entitled “Judgment & decree” and in all other Rules under 
that Order including Rule 11 (1) the expression “Court” 
moms the Court passing the decree If therefore it was 
intended to give concurrent powers under Sub Rule (2) to a 
Coutt executing a decree one would ha\c expected this to 
be made clear. Fuilhoi, such authoutx ns there is on the 
interpretation of “Court” m Sub Rule (2) supports the trial 
Judge’s view See Gordhan Das \. Han DayaP O. R. M. 
M S P S. V. Chctty ar Firm v K. P. P. Narayanan 
C1tcliyai~. Gnbardhaii Pcrshad v Btshnunath Prasad s . 
To this Mr. Gupta for applicant replies that, gianted that, 
the power to make an order under Rule 11 (2) is pnmanly 
\estcd in the Court which passed the decree yet Section 42 
of the Code gives the Court executing the decree concurrent 
jurisdiction, and he refers to certain cases in which it has 
been held that, even when power to do a certain act has been 


1 l I, R 54 A 573 2 I L R 12 R 320“ 1934 R 165, 3. A I R 1921 P 340 
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specifically vested in the Court which passed the decree, yet 
the Court executing the decree has concurrent powers. Of 
these cases Sh&m Lai Pal \ Modkn Sudan Sircar* and 
S Marahmat Husain \ Qudh Commercial Bank Ltd 0 deal 
with the power of the Court to order execution against legal 
representatives, a power which the Court which passed the 
decree exercises under section 50, and Sttal Prasad v Messrs 
Clement Rabson and Company* deals with the power of the 
Court to grant execution against a partner who has not 
appeared in a suit in his own name, a power that the Court 
which passed the decree exercises under Order 21 Rule 50 (2) 
Sham Lai Pal v A fodhu Sudan Sircar* howerver is not 
really in point since it was there held that the executing 
Court had concurrent powers under Order 21 Rules 22 and 
23 The two Allahabad decisions are however based on 
section 42 Bat section 42 only gives powers to the executing 
Court “in executing such decree, and though the substitu 
tion of legal representatives may be considered a matter 
which arises in execution it is difficult to say that an order 
for instalments, which alters the terms of the decree to be 
executed, is an order m execution The power of a Court 
under Order 21 Rule 50 (2) certainly bears a closer analogy 
to the power of a Court under Rule 11(2) But Stlal Prasad 
\ Messrs Clement Robson and Company 6 was expressly 
dissented from Kalu Ram v Firm Sheottand Rat Jokhi 
Ram' on the ground that an order under 0 21 Rule 50 (2) could 
not be said to be made in execution, and with all due respect 
the Patna view on this point seems to me the correct one It 
is worth noticing that the argument now adduced by 
Mr Gupta was not advanced in any of the cases under Rule 
1 1 (2) although one of them was a decision of the Allahabad 
High Court. In my Judgment therefore an application 
under Order 20 Rule 11 (2) must be made to the Court which 

4 a i b nam s alr wji ah m (*) e. i l R- o A- w 

7 i l R. n p 
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passed the decree and section 42 does not confer concurrent 
powers on the Court executing the decree. 

4. Lastly Mr. Gupta argues that whether the order is 
made by the Court which passed or by the Court which 
executes the decree is a question of procedure only, and that 
an irregularity in procedure is cured by acquiescence therein. 
In support of this he cites (Kumcar) Jang Bahadur v Bank 
of Upper India Lid B and Mott Ram Diwan Chand through 
Belt Ram v. Dhanna Snigh-Havcli Rain 9 In the former 
case leave to execute agunst legal representatives had been 
asked from the executing Court, in the latter leave to execute 
by an assignee had been asked from the executing Court 
In both cases it was held that though the leave should have 
been asked from the Court which passed the decree the 
omission to do so was an irregularity in procedure only 
and that, as several steps in execution had taken place without 
any objection being made, the irregularity was cured by 
acquiescence In the Privy Council decision it was pointed 
out that there was a di Terence between irregular procedure 
which could be cured by acquiescence and a want of jurisdiction 
which could not The question therefore here is whether the 
executing Court acted without jurisdiction in amending the 
decree. I hold, though with some hesitation, that it did 
The right of an assignee to execute a decree, and the right 
of a decree holder to get the legal representatives of the 
judgment debtor brought on the record is undisputed, and 
-the proper method of bringing the assignee or the legal 
representatives on the record of the execution proceedings 
may be said to be a point of procedure But the Code 
draws a clear distinction between the proceeding which lead 
up to a decree, i e the suit, and the proceedings which 
result m the execution thereof If the executing Court 


8 AIR 1928 P C 162 9 I L R 16 L 63, 
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passes an order altering the terms of the decree to be 
executed then it is in my judgment, usurping the jurisdiction 
of the trj ing Court, and, unless that power is expressly rested 
In it, is acting without jurisdiction Therefore the acquie 
sconce of the judgment debtor mil not avail the decree holder 
and he cannot execute the amended decree 

5 In this new of the law applicant cannot proceed 
against the suretr But I do not see why he should not be 
allowed to execute the original decree against the judgment 
debtor It is suggested that his darkhast would be time 
barred as the prenous darkhast which keeps execution alive 
was to execute the amended decree Primarily however the 
darkhast was to execute the decree which the decree holder 
had obtained in a particular aval suit and if the amendment 
was without jurisdiction then the application must be regarded 
for purposes of limitation as if it had been to execute the 
unamended decree 

0 I therefore set aside the order of the trial Court in 
so far as it dismisses the darkhast as against the judgment 
debtor Kedarmal and direct that execution do proceed 
against Kedarmal Looking to all the circumstances I mate 
no order for costs 


Order eet aside 
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6. Advocates and Pleaders. 

Notification No 33-57\J. VI1-3S, dated the 12th Januaiy 1939 , 
issued by the Judicial Comnusswitet , Ajmei -Hcrxvaia* 

I LIST OF ADVOCATES. 


1 

Mr , Govind Prasad Mathur 

. Bar-at-law 

2 

S B Bhagwan Singh 

.. Bar-at-law 

3 

1 Mr Bishamber Nath 

...BA, LL B 

4 

R B Mi than Lai Bhargava 

B A , LL B 

5 

Mr Sukhdco Prasad Udawat 

M A, Bar-at-law 

6 

2 „ Bri) Nath Tandon 

. . Bar-at-law 

/ 

,, Raghti Natli Agarwal 

B. A, LL B 

S 

„ Abdul Rashid 

B A , LL B 

9 

K. B Abdul \\ alnd Khan 

B A , LL B 

10 

Mr Ghisoo Lai 

... M. A, LL B 

11 

„ Parmatma S war up 

B Sc , LL B 

12 

„ Anandi Prasad Bhargava 

B A, LL B 

13 

„ Daya Shankar Bhargava 

B A , LL B 

14. 

,, Madan Mohan Kaul 

. B A , LL B 

15 

„ Hem Chandra Sogani 

B Sc., LL B 

16 

„ Swarup Narain Agarwal 

B A, LL B. 

17 

„ Lekh Ram Angirish 

B A , LL B. 

18 

„(rr) Brahma Datta Bhargava 

B A, LL B. 

19 

„ (5) Kaushal Kiskore Bhargava 

B A , LL B 

20 

„ s Mahadeo Prasad Bhargava 

Bar-at-law 

21 

,, Chand Karan Sarda 

B A , LL B 

22 

„ Syed Abdul Quddoos 

M A, LL B 

23 

,, (e) Narain Prasad Aslhana 


24 

„ (e) Rajendra Nath Mukcijec 

• 

25 

„ Jyoti Swarup Gupta 

. B A , LL B 

26 

i, (e) C F Ball 

Bar-at-law 

27 

,, (c) V G Bapat 

B A, LL B 

28 

„ (c) Shiv Narain 

B. A , LL B 

29 

Brian Edward O’ Conor 

B A, LL B 

30 

„ (e) T A Bradley 

. . Bar at- law. 

31 

,, (e) V G Dalvi 

Bar-at-law 

32 

,, (c) Ram Kishen Singh Toshnnval 

. 


Note by the Editor, A M L J to the best of his information 

(11 Rai Saliib (2) Died (3) Died on September 11, 1939 
(a) In service, (b) ordinarily practising at Bcawar, (c) ordinarily practising at Nasirabad, 
[d) ordinarily practising at Kekn, (e) ordinarily practising outside Ajmer-Merwara, 
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33 

Mr (tl)Shiv Sahal Vermnn 

B At LL B 

34 

( b ) Nnthu Ln! Ghija 

B At LL B 

35 

Sri Lai Ag-vrwnl 

B A. LL B 

36 

(a) Rftdhej Lnl Jatswal 

BA LLB 

37 

kiushat Das Deed warn a 

B A.LLB 

38 

(a) Gongn Prasad Dube 

JI A.LLB 

39 

(5) honhaiyalal 1 erma 

B A„ LL B 

40 

Javand Lai Outt 

M A., LL. B 

41 

(6) Mot! Pnsad Mehra 

BA. LLB 

42. 

Dallabh Das khanna 

B*At LL. B 

43 

(a) Nand Lai Mehta 

B A,LL.B 

44 

(a) Moll Lnl AparwaJ 

BA, LLB 

45 

Abdul Qadic Beg 

M A., LL B 

46 

(e) Rndba Mohan Toshniwal 

B Sc^, LL. B 

47 

Buhamber Nath 

B A, LLB 

48 

Shyam Swamp 

B A, LLB 

49 

„ Milap Chand Chhabra 

B Sc. LL.B 

50 

Chunni Lai Agamal 

B Sc, LL. B- 

51 

(a) Gajendra Nath 

B Sc, LL. B 

52 

„ Mokat Behari Lai 

M A, LL. B 

53 

(c) Ram Chandra Airxm 

a A, LL. B 

54 

(6) ShUun Sunder Lai 

B Sc. LL B 

55 

(c) Hlra Lai Jain 

M At LL. B 

56 

Motllal Mnlayvar 

B At LL B 

57 

(6) Jagan Nath Sharma 

B Set LL. B 

58 

„ (a) Moinnddln Qureshl 

B A, LLB 

59 

Kishen Lai Sankla 

B At LL. B 

60 

Raj Naraln Mathur 

B At LL. B 

61 

„ Sbri Knaban Agurwal 

B Set LL. B 

62 

Shram Sunder 

B A,LLB 

63 

Christopher Jacob 

B At LL. B 

64 

Basantr Lai Mabeabmxi 

B A. LL. B 

65 

Debt Narain Simlote 

B Set LL. B. 

66 

Akshni Singh Dangr 

M At LL. B 

67 

n (a) Manobar Lai Udarrat 

B A LL B 

68 

Debt Dayal Bhargava 

B Set LL. B 

69 

Shri Kishan Jfndal 

B* A LL. B 

70 

(6) Mahesh Datt Bhargava 

B At LL, B 

71 

„ Blrdhi Chand Lakhotia 

B Sc. LL. B 

72. 

Sachchlda Nand Bhargava 

B* At LL. B 

73 

ft Shamau) Gham Khan 

B At LL. B 
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74. 

,, Hafiz Mohammed Buv 


Bar-at-law. 

75 

„ Rikhab Chand Jam 


M 

A, LL B 

76 

„ Panna Lai Aganval 


B 

A, LL 'B 

77. 

„ Som Datt Bhargava 


B 

Sc , LL B 

78. 

„ Guman Mai Chandak 


B 

Sc , LL B 

79. 

„ Knshna Verma 


M 

A , LL. B. 


II LIST OF PLEADERS 



1 

Mr (5) Gulam Hussain Khan 


B 

A, LL B 

2 

„ Bishamber Nath 

• 

B 

A, LL B 

3 

„ (d) Ram Niwas Agarwal 


B 

Sc , LL B 

4 

„ (rr) Ratan Lai Dam 

• 

B 

A , LL. B. 

5 

„ Tnloln Nath Bhargava 


B 

A, LL B 

6 

„ (6) Govmd Naram Mathur . 


B 

A, LL B 

7. 

„ Albert Livingston David 

• 

B 

A, LL B 

8 

„ {a) Nand Lai Mathur 


B 

Sc , LL B 

9 

„ Umrao Mai Dhaddha 


B 

A, LL B 

10 

„ Dattatraya B Vable 


M 

A, LL. B 

11 

„ Bhagwati Prasad Heda 


B 

A, LL B 

12. 

„ Jagdish Naram Mehra 


B 

A, LL B 

13. 

„ Santosh Kumar Dey Biswas 


B 

A, LL B 

14 

, Seeta Ram Gupta 


B 

A, LL B. 

15. 

„ (a) Damodar Lai Khandelwal 


B 

A, LL B 

16 

„ Mohamed Khalil Khan Ghory 

• # 

M 

Sc , LL B 

17. 

„ Guman Mai Dosi 


B 

A , LL B 

18 

„ Shiam Sunder Deedwama 


B 

Sc , LL B 

19 

„ (c) Han Datt Ubana 


B 

A , LL. B 

20 

„ ( d ) Syed Abdoz Zaliur 


B 

A, LL B 

21 

„ Vishwanath Vinayak Halwe 


B 

A, LL B 

22 

„ Brij Knshna Das Badgel 


B 

A , LL B 

23. 

„ Krishna Gopal Shnvastava 


B 

A, LL B 

24 

„ Panchoolal Dosi 


B 

A, LL B 

25 

„ Ram Chandra Simlote 

• 

B 

A, LL B 

26 

„ Madan Smgh 


B 

A, LL B 

27 

„ Suraj Prasad Mathur 


B 

Sc , LL B 

28. 

„ (c) A H Noor Ahmed 


B 

A, LL B. 

29 

„ ( b ) Knshna Chandra Gupta 


B 

A , LL. B 

30 

,, Krishna Gopal Sharma 


B 

A, LL B 

31 

,, Suresh Chandra Mehrash 


B 

A, LL B 

32. 

„ Amar Chand Maheshwan 

t f • 

M Sc , LL B, 
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Ajmer 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

Beatear 

1 

2 

3 

4 

5 

6 
7 

Kckn 

1 

Nauraberd 


Mr Govind Prasad Mathur, Advocate 
Sardar Bahadur Bhagwan Singh Advocate 
RaS Bahadur Mi than Lai Bhargava, Advocate 
Mr Sukhdeo Prasad Advocate 
Mr Raghu Nath Agarwal Advocate. 

Khan Bahadur Abdul Wahid Khan Advocate. 
Mr Abdel Rashid Advocate. 

Gbisu lull Dhanopia, Advocate 
Parmatma Swarup Advocate 
Anandi Prasad Bhargava Advocate 
Modon Mohan Kaul Advocate. 

Daya Shanknr Bhargava Advocate 
„ Hem Chandra Soganl Advocate. 

Swarup Naraln Aganval Advocate 
Lekh Ram Advocate 
Chand Karan Sard a. Advocate 
Jjvti Sxvaroop Gupta Advocate 
„ Shri Lai Aganval Advocate 

Knushal Data Deed wan la. Advocate 
Javond Lai Datt Choodhary Advocate 
Ballabh Da* Khanna, Advocate 
Minta Abdul Qadir Beg Advocate 

Pt Jagan Nath Sharmo, Advocate 
Mr kanhalya Lai A arms. Advocate 

Knushal Ki shore Bhargava, Advocate. 
Moti Prasad Mehra, Advocate 
PL Mnkat Behan Lai Bhargava Advocate. 

Mr Natbu Lai Gbiya, Advocate 

Sh: am Sunder Lai Agarwal Advocate. 

Mr Shive Sahey Verma, Advocate. 


*ame 


1 Mr Hira Lai Jain, Advocate 

2 Ram Chandra A Iran, Advocate 


No advocate should undertake to tram more than 2 candid* tee at the 
time without the written permlseion of the Judicial Cc*nuii*»oner 
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10. Tout*. 

Order No 3-9-54-781IV (. j)-23 dated the 25th July 1939, issued by 
Rat Bahadui Shiv Charan Das Distnct and Sessions Judge, Ajmer- 
Merwaia and Mi B J IC Hallowes, Distnct Magistrate, Ajiner-Mei-waia 

The persons whose names appear xn the enclosed list of touts framed 
by the Distnct Magistrate under rule 23 of Judicial Commissioner’s order 
No 246/J-IV(a) dated the 21st February 1935, are hereby precluded from 
entering the precincts of the Courts in Ajmer-Merwara except on their 
personal business 

\ 

REVISED LIST OF TOUTS IN AJMER 

1 Mohammed All sea of Mir Ghafoor Ah, Mohalla Imambara, 

Ajmer. 

2 Jahangir Khan son of Nabi Mohammed Khan, Mohalla Khadi- 

man, Chah Rahat, Ajmer 

3 Mukhtar All son of Ghulam All, Mohalla A-atka Kunwan near 

Mohalla Khadmau, Ajmer 

4. Nathe Khan son of Qutub Khan, Puram Mandi Ajmer 

5 Chotey Lai Kayasth son of Raj Kunwar, Mohalla Hathi Bhata, 

Ajmer 

6 Chmtaman Mahajan Lakhan Kothri Ajmer. 

7 Mool Chand Mahajan of Kanpura 

8 Kanhiyalal son of Mool Chand Koli of Nagra, Ajmer 

9 Ghulam Rasul son of Niamat Ah of Ajmer 

10 Iqbal Husain son of Nawab All of Idgah, Ajmer 

11 Abdul Aziz of Ajmer 

12 Usman Khan son of Munir Khan of Ajmer. 

13 Rora Rawat of Khwajpura 

14 Kalyan Mai son of Bal Mukand Mahajan of Tabiji. 

15 Bhura son of Misn Khan of Bargaon. 

16 Modu Lai son of Gulab Chand Mahajan, near Agra gate, Ajmer 

17 Malla Chita of Somalpura 

18 Abdul Ghafoor Alias Ghafoor Khan of Ajmer 

19 Wazir All son of Wajid All Khadim Ajmer. 
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11. Bod* Fide “Residents.* 

At is Annual General meeting held on August 26 1939 the Bar 
tssocicrfioM Afnu,r resolved lc amend Rule 46* oj its rules as uiuler 

(i) Iu clause (a) the figure 5 bo changed into 10 
(it) In clause (b) the words prior to bo deleted and the word 
preceding be substituted 


12. District Jndje 

Notification No 194h7 Judd dated the 27th April 1939 b\ the 
Government of India Home Department 

In oterdse of the powers conferred by section 4 and sob section (2) 
of section 28 of the Ajmer Courts Regulation 1926 tl\ of 1926) the 
Central Government Is pleased to appoint Rai Bahadur Shjv Charan Das, 
Barrister at Law Additional District and Sessions Jndge Ajmer Merwarn, 
to be also the District A; Sessions Judge, \jmer Merwara until farther orders 


The Rale It pnb lidw J *t Page 12 <4 1937 
Notification Section— Ed AML. 


Ajmer M*rar»r* 1 


r Jcwrcai'*' 
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SUBJECT SWDSX. 


Child Marriage Restraint Act (XIX of 1929) : 

g g an( j s 6 — Accused living in British India He arranged for the 

marriage to take place out of British India— No certificate under S 1SS 

i-qn 

Cr P C necessary 

Civil Procedure Code (V of 1808) 


s 24 — District Judge rejected application— Further application can 

be entertained by the High Court 

— S 100 — Finding based on surmise — Second appeal lies. 116 

— S 151 and O 43 R 1 (u) — Remand under Court’s inherent powers 
— No appeal lies 


110 


— O 1, R 6 and O 22, R 4 — Decree was passed making all defendants, 
jointly and severallv liable for the amount — one of these defendants died 
and his Legal Representative was not brought on record — Suit does not 
abate and can go on against remaining defendants 109 


— O 6, R 17 — Amendment — Without notice to opposite party improper 

112 


— O 6, R 17 — Promissory note madmissable for insufficiency of stamp 
— Amendment allowed to base the suit on the loan (it being anterior to 
' the note) 123 

— O 17, R 1 — Counsel ill — Adjournment desirable 118 

— O 22, R 4 and O 1, R 6 — Decree was passed against all defendants, 
joint!} and severally — one of these defendants died — His Legal Represen- 
tative not brought on Record— the suit did not abate — Proceedings to go 
on against remaining defendant 108 

O 43, R 1 (u) and S 151 — Remand under Court’s inherent povers 
— No appeal lies - jjq 

Criminal Procedure Code (V of 1898) : ' - 

— S 195— Revenue officer came to know that accused had committed 
offences under S 82 of the Registration Act — At his instance the Police 
took up the matter in Court— No perrmssoin of Registrar of Registration 
Department necessary inn 
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Criminal Proeiduro Code (V of 1898) Contd 

—5 IJ8— Accmed was living in Brltuh India-IIe arranged in British 
India for tho morriaso of his minor child lo take place out of British India— 
No certificate uecessnrj as offence committed In British India PO 

—8 205— Pardanashln lady— Dispensation to appear— Power to be 
liberally exorcised J 39 

Government of India Act (1935): 

— S. the High Court is given general powers of superintendence 

over inferior coarts. 114 

Hindu Lavrt 

— Joist Family — Manager— Salt by — Manager most sue on he half of — 
If record 6hows that he is manager he need not subscribe himself as such 112 

Interpretation of Statute : 

— Wording dew — Intention to be deduced from the wording 132 

Practice 1 

—Duty of C««rt— Courts must be particularly attentive to see that 
documents are properlj stamped before the} ore admitted in evidence 125 

Rctiitralion Act (XVI of 1908) » 

— 3 82 led 3 83- Offence under S 82 coming to knowledge of 
Revenue officer who refers to Police —Police prosecutor — No permission of 

132 

Registration department necessary 
Specific Relief Act (I of 1877) 1 

— 5. 42 — One joint owner suing the other — Suit for injunction so/fiaen^ 

— 3. 42 (Expl ) — Able mean* ought 
Stamp Act (II of 1899) t 

— 5 4, 9 5. Art 13 (b) «nd Art 4B — A balance eiecoled by the defendant 
in the defendants account contained a stipulation about instalment. and 
rate of Interest. Held it seas a promissory Dot ° 11011 001 
hurther if it does not bear tho requisite stamp no penalty ca. n ^ 

and it a not admissible In evidence 

1 — 5 36— Docnment admitted m tnal Court— Admissibility amnot ^be 

j questioned ia Appeal or Revision 

— 3 . 61— High Court cannot refund eicessive stamp doty wh ' r '^ 
has been wrongly levied In the lower Court. 
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Before Mr. R. W. H Davies. 

Bern Piasad, Pt .... .. Plaintiff- Appellant. 

Versus. 

BasJuran, Mst. and others ... Respondents-Defendants 

Civil First Appeal No 10 of 1939, decided on 19th July 1939, 
ans.ng out of the order and decree, dated 27th January 1939, passed 
by the Sub Judge, First Class, Ajmer, in Civil Suit No. 298 of 1935 
and in Misc Case No 21 of 1937 

C. P. C. (v of 1908) — O. I, R. 6 & O 22, R. 4 — Defendant* held jointly 
and severally liable — One Defendant died — Hi* Legal Representative not brought 
on record — Sait can proceed against remaining Defendants 

A decree was passed making all Defendants, jointly and severally, 

i 

liable for the amount One of these defendants died and his Legal Represen- 
tative was not brought on the record The trial court held that this release 
of one of the defendants operated to abate the suit against all Held, the 
proceedings may still go on against the remaining Defendants 

Mr Kaushal Das Dcedwama — For Appellant 

Mr Abdid Rashid — For Respondents 3 to 4. 

Judgment. — In this first appeal from the decree of the 
First Class Subordinate Judge, Ajmer, the facts are extremely 
simple In an execution application property was sold which 
proved insufficient to defray the amount of the debt Further 
proceedings were taken against the defendants and a decree 
was passed making all five of them jointly and severally 
liable for the amount One of these defendants died and his 
legal representative was not brought on the record The 
learned Sub Judge held that this release of one of the 
defendants operated to abate the suit as against all This is 
not the correct view m Indian law though it is so m English 
law The proceedings may still go on as against the other 
four defendants, 
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2 I therefore set aside the decree of the lower Court 
so far as the order of abatement is concerned A decree should 
therefore issue in far our of the appellant as against the four 
remaining defendants w ith future interest at 6 per cent from 
the date of the institution of the suit until realisation together 
with costs in both Courts 

Appeal nllottcd 


Before Mr R IV H Davifs 


Hazart Appellant 

Versus. 

Partaba and others Defendants 

Cull Appeal No 22 of 1939 decided on 1 t Aufiost 1939 
arising out of the order passed b> the Addtlonal Distnc Judge 
Ajmer on 31st Jamiarj 1939 in Civil appeal No 54 of 1935 

C. P C. (V of l»OS)~3 1»I & O 45, R. 1 (»)— »TO.«1 nte Co.rt 
Inherent powers — No appeeb 

There is no provision for an appeal where a salt has been remanded 
ander the inherent powers of the Court [Para 3] 

Mr Da$a Shatter BharRava—Tor the appellant 

Mr Govuid Prasad Mathur — For the Respondents 

Judgment — This is an appeal from an order of the 
learned Second Additional District Judge delivered in appeal 
against an order of the Sub Judge Ajmer It purports to 
be under the^provisions of Order 43, Rule 1 (u) That para 
graph m itB turn alludes to Order 41 Rule 23 

2 A preliminary objection was raised to the hearing of 
this appeal on the ground that no appeal lay m the citcums 
tances of the present case. I am of opinion that objection 
is correct and this appeal must accordingly be dismissed 
with costs 
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3 The facts of the case are that the plaintiff sued the 
defendant in the lower Court for a perpetual injunction 
restraining him from disturbing the plaintiff m his enjoyment 
of the suit property and for a declaration that the suit sale 
deed was null and void As regards the declaration the trial 
Court has held that the sale deed was null and void and that 
the plaintiff was the owner of the property It further held that 
the plauitiffwasm possession and it therefore granted an injunc- 
tion restraining the defendant from interfering The lower 
appellate Court has found that plaintiff was not in possession 
of the property and has remanded the suit with a direction 
that the plaint be amended That of course was not the best 
procedure. The learned Judge could have decided on the 
merits whether in fact the sale deed was null and \oid and 
whether plaintiff had proved his title If so the plaint might 
have been amended m the appellate Court and possession 
granted If not the suit could have been dismissed Instead 
he has, as I have already stated, not heard the appeal on the 
declaration and remanded the case with permission to amend 
the plaint. These facts do not however at present concern 
this Court. The suit has been remanded as already indicated. 
Under Order 43, Rule 1 (u) an appeal only lies where a case 
has been remanded under Rule 23, Order 41 Rule 23 relates 
to a remand where the lower Court has disposed of the suit 
upon a preliminary point That is not the case here The 
suit here was disposed of in its entirety on the merits More- 
over it v'as also not remanded under the provisions of Order 
25 There remains only section 1 5 1 CPC under the 
provisions of which this suit could have been remanded 
The Civil Procedure Code makes no provisions for an appeal 
where a suit has been remanded under the inherent powders of 
die Court and it is therefore clear that no appeal can he in 
the present case. As already indicated therefore this suit 
must be dismissed with costs. 


Appeal dismissed . 
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Gof'ti] 


Versus 


- Applicant 


Iuiiii ham „ „ Opposite Part) 

see Rciulon No 17 of 1939 decided on 31at Julj 1939 
arising out ol ibe judgment passed bj tbe Judge, Small Cause Court 
Ajmer on 11th April 1939 in suit No. 913 ot 1938 

C. P C. (V «f IPOS} — o P, R 17 — Amendment — WltSmet notice to eppeette 
pMir — Improper! 


The plaint was returned for amendment and amended without oot>oo 
to the defendant The amendments made were all important The order 
was *ct afkle 


Messrs. JaimnJ L<xt Dutta C/iot nlhary £ hnthim Vanrta— 1 or tbo 

applicant. 

Mr haiixhal Dan DceJvanta — hor the Opposite Party 


Order — I think this case must be remanded The 
plaint was returned for amendment and amended without 
notice to the defendant The amendments made were all 
important I set aside the order of the tnal Court and 
remand the ease for disposal of the suit on the plaint as 
brought in the first instance Costs of this hearing to be 
costs in the cause 

Case Remanded 


Before Mr I\ W H Davies 
Chand Mai and Others - Plaintiffs Applicants. 

Versus 

Chouth Slal and Others Defendants Opposite Parties 

see Revision No 25 of 1939 d cided on 24 th Julyl939 
arising out of the judgment dated 9th December 193S y 

the Judge, Small Cause Court, Beawar in S C. C Suit bo 
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V 

Hindu Law — Joint Family — Manager — Suit by — Manager may sue on behalf 
of — If record *how that he is manager he need not subscribe himself as such 

A Hindu Manager may sue on behalf of the joint family and if it clearly 
appears from the record that he is the manager of the joint family then it is 
not necessary for him to subscrible himself as such when acting as a party to 
a proceeding in Court [Para 4] 

Mr Moh Pi as ad Mchia — For the Applicants 

Mr Jawand Lai Dutta Choxadhat y — For the Opposite Parties 

Judgment — This is a revision application under the 
provisions of section 25 of the Provincial Small Cause Court 
Act 


2 Two questions were raised in the application — 

(1) Whether Exh P. 1 has merged into Exh D. 1 ? 

(2) Whether the suit fails under the provisions of the Limitation Act ? 

3 On the first point the evidence is very scanty. The 
plaintiff alleges that there was no merger and the defendant 
that there was a merger The learned Small Cause Court 
Judge has .field for the defendant I find it difficult to 
understand why Exh P 1 was not destroyed if it was merged 
into Exh D 1 But there being evidence on the record both 
ways I do not think that I should interfere with the decision 
m this respect 

4 On the second point I disagree with the learned 
Judge, Small Cause Court In this case the plaintiffs were 
members of a pint Hindu family which consisted of one 
major and three minors Later it is was sought to add a 
fourth minor on the ground that he was a member of the 
joint family The defendant urged that he was a necessary 
party and that as the period of limitation had run out the 
suit must fail. In my apimon he was not a necessary party. 
It is settled law that a Hindu Manager may sue on behalf of 
the joint family and it is further now generally agreed that if 
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it clearly appears from the record that he is the manager of 
the joint family then it is not necessary for him to subscribe 
himself as such when acting as a party to a proceeding in 
Court In the present case as he is the only major plaintiff 
it is abundantly obvious that he is the manager of the joint 
family and therefore it was not necessary in the first place to 
join the three minor plaintiffs That being the case the 
fourth minor plaintiff is certainly also not a necessary party 

5 The result is that the suit is correct as first framed 
ind the point of limitation fads The plaintiff instituted this 
action to recover on the basis of Exh P 1 He is therefore 
non suited and the rule discharged. He may, if so adnsed, 
bring another suit on the basis of Exh D 1 No order as to 
costs 

Rule discharged 


Before Mr k W H Davies 
■lie Rasul All Khan Dewan Syed — Applicant 

Versus 


Bal Kt shan Seth Opposite Party 

Civil Application No 69 of 1939 decided on 26th July 1939 
for transfer of the sutt 

C. P C. (V of tecs) — s 14— Dlrtittl Jndsn rfjactad tli* application 
Fnrtbor appBc.Uon can ba anUrtaletd by tba t*|b Court Corarmaant of India 

Act. (tees)— 5 


If on application for transfer Is rnjoctod by the District Court a further 
nppllcnUon can bn nntnrtalned by the High Court. 

The High Conrt is given general powers of superintendence oter 
Inferior Courts, and the powers given by the section are not exactly parallel 
In the case of both the Courts. [Para 1] 
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Mr. Abdul Qadu Beg— For the Applicant 

Mr Ghisii Lai Dhanopta — For the Opposite Party 

Order. — This is an application for transfer under section 
24 of the C. P. C An application was previously made to 
the District Judge who by his order dated 26th April 3939 
dismissed the application In a furthei application now 
made to this Court the question arises whether, as 
concurrent jurisdiction is given to the two Courts, 
when an application has been rejected by the District 
Court, a further application cannot be entertained by the 
High Court. I find that it can be so entertained. The High 
Court is given general powers of superintendence over inferior 
Courts, and I do not think it is natural to suppose that the 
powers given by the section are exactly parallel in the case 
of both the Courts. I therefore hold that the application 
lies 

2. On the merits I do not think that a transfer should 
be granted In the district Court the grounds urged appear 
to have verged on the frivolous Here the chief ground of 
desire for transfer is paragraph 6 of the transfer application 
wherein it is urged that none of the Indian Judges in Ajmer 
should try this case as in one way or another they ha\e been 
previously connected with it during its 26 years pendency. 
Since there is no European Judge in Ajmer the case will ha'ie 
to be tried by an Indian Judge, and the mere fact that the Court 
which is at present trying the case previously heard a matter 
in connection with the same case seems to be no ground what- 
ever for supposing that it will not take a disinterested view 
of the present proceedings I do not think that any reasonable 
man could imagine that the Judges will be biassed or that 
he would not get a fair hearing The application is dismissed 
with costs. 

Apphcation Dismissed [, 
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Bfiore Mr R W H Dawes 
Habibtillah Khan ind others Appellant 

Versus 

\h, hawed Umar Khan Respondent 

Civil Second Appeal \o -ffiof 1938 decided on 17th July 1930 
tinning out of tho decree, dated 10th September 1938 passed by the 
Additional District Judge, Ajmer in Civil Appeal No 38 of 1937 

(V of IPOS) — S tOO — Flodlos bojtd oo mvlH — tSocood »ppool U««i 

A first principle of law la that where there Is evidence the decision 
must be based on that evidence and cot on surmise 

Mr Jaxrand Lai Dull ChovJhaiy — ror Appellants. 

Ur Abdul Qat.hr Bi?*— For Respondents. 

Judgment — This is a second appeal from the decision 
of the Additional District Judge The appeal arises out of a 
partition suit I haie only been ashed to decide tiro questions 
in the present proceedings 

(1) Whether a certain property No I had already 
been partitioned previous to the institution of the 
suit. 

(2) Whether a certain gra\e yard should be parti 
tioned 

2 A preliminary issue is raised a6 to whether this second 
appeal is maintainable in view of the fact that it relates only 
to questions of fact and that secticfn 100 C P C precludes 
the filing of such an appeal A first principle of law is that 
where there is evidence the decision must be based on that 
evidence and not on surmise So far as the present appeal 
is concerned paragraph 7 of the judgment of the lower 
Appellate Court and*the finding therein is based purely on 
surmise whereas in this connection there is evidence on the 
record which should have -been -considered before the order 
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of the trial Court was reversed. A question of law is therefore 
entailed. 

3. An legards the pioperty No. 1 the evidence is con- 
tained in a statement of the plaintiff, in that of one of the 
defendants and in a certain document Exh D 2. D .2 is a 
Panchayatnama in which the parties had agreed to partition 
their properties. This property No 1 finds no place m this 
document. There is theiefore some piesumption that it had 
already been partitioned, but the piesumption is admittedly 
slight The plaintiff’s evidence is to the effect that so far as 
he knew the property in dispute had not been partitioned 
The defendant states that it was partitioned, that he was not 
there when it was partitioned, that he was 25 years of age at 
the time, that he was aw r ay at Jaipur and that W'hen he 
returned lie w'as informed by his father that a partition had 
taken place I agree with the learned trial Judge that the 
evidence in this connection of the defendant is more satis- 
factory and since the finding of the appellate Court is based 
purely on surmise and not on a consideration of this evidence, 
1 set aside the appellate Court's finding. 

4 As regards the question of the grave-yard both sides 
v now r admit that they do not w r ant it partitioned, and I 
personally can see no ground whatever for partitioning a 
grave-yard 

5. When the arguments in this appeal w r ere completed 
a further dispute arose between the parties as to the exact 
extension of property No 1 This is not a question which 
I can decide m second appeal I therefore lemand the case 
to the trial Court in order that enquiry may be made and a 
finding certified to this Court as to what property exactly is 
included m “property No 1" when an entry to this effect 
will be made in the decree of this Court Costs of the appeal 
will be borne by the respondent. 


- Case Remanded. 
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Betore M K W H Davis 
BhurcySmgh „ PlamtrfT Appelhnt 

Versus 

B B & C l Riy , The Agent and another 

Defendants Respondents 

Cl\fl First \ppeal No 3 of 1939 decfdrd on 20th Jn!> 1939 
arising out of the judgment and decree, dated 14th May 1938 passed 
b) the District Judge, Jaipur in Civil Suit No. 2 G 0/37 

CPC (V of H0fl)“O 17, R. 1 ~C«oh 1 IIl~A<3}ourwm*t didriM* i 

PlaintifTfl Counsel was 111 on the date of hearing It was extremely 
difficult for another counsel to liave taken up the case at short notice The 
Trial Court refused to grant an adjournment. Held Plaintiff uras seriously 
prejudiced and the case was remanded for re trial 

Ur Wukat Dehart Lai Uhargava — For Appellant. 

Wants Ballabh Das h harm a arul Abdul Rathtd — For hespoudenf*. 

Judgment — This is a first appeal frdra a decision of 
the learned District Judge Railway Jurisdiction Jaipur 
Plaintiff instituted an action against two defendants (l) Agent 
B B & C I Railwa} Company, and (2) Superintendent, 

J Division, RMS The plaintiff was non suited The 
suit was for damages for wrongful dismissal Plaintiff was 
originally in the Railway Educational service being Second 
Master of the Anglo Vernacular School at Pholera He was 
discharged by the B B & C I Railway Company for 
inefficiency 

2 It is not necessary to deal with the facts of the case 
at present as in my opmion the suit should be remanded for 
re trial I think the plaintiff has been seriously prejudiced 
m accordance with paragraph 16 of the memorandum of 
appeal by the refusal of the learned District Judge to grant 
an adjournment on account of the illness of the plaintiffs 
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counsel. There is no doubt that his counsel was ill on the 
date of hearing 1 . e. 9th May 1938 having been bitten by a 
dog A medical certificate was produced to this effect. 
The result of this refusal was that on 9th May 1938 the 
plaintiff was not represented by counsel. It would have been 
extremely difficult for another counsel to have taken up the 
case at such short notice Moreover m my opinion the 
plaintiff was entirely justified in supposing that an adjourn- 
ment would be granted. The results of this refusal appear 
in the large number of important documents which have not 
been exhibited in the case. I refer, for instance, to the 
B. B & C I. Railway’s official Rules regulating the discharge 
and dismissal of subordinate employees I refer also to a 
letter written in 1934 by the Railway authorities which leaves 
little doubt in my mind that at that time the plaintiff was 
not considered inefficient. I will not say any more as 
I do not wish to prejudice the retrial. 

3 I therefore set aside the judgment of the lower 
Court and remand the case for re-trial in accoi dance with 
law I direct that it be transferred for hearing to the Couit 
of the District Judge, Ajmer, who has concuirent jurisdiction 
in these matters 

4 As regards defendant No 2 the plaintiff stated before 
me that he did not wish to press the matter any further so 
far as this defendant was concerned I therefore dismiss the 
suit as regards this defendant with costs in both Courts on the 
plaintiff. As regards the remaining costs both m the District 
Court and m this Court they should be taxed as costs in the 
cause. 


Case Remanded, 
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Before Mr jy W f J Dawes 


Mohan Lai 


PJainiiff Applicant. 


VereuB 


Bhagiralh and Others .. Defendants Respondents 

CMl Second Appeal No 19 of] 939 decided on 10th August 
1939, ngamst the judgment and decree dated 26th October 1938 
pased in first appeal No 70 of 1933 by the Second Add tional District 
Judge Ajmer 


(■) SptclBe Rabat Act (t of 1877)— S «— On. Jolat rto, Iba 

othar Soil far In] an cil a n rofftdfat 


Wtwra there are joint owners of property it cannot be said that 
either one or the other is exclusively in possession. Jt they are in fact 
joint owners the possession of one is the possession of both and therefore if 
it is hold that both ha.ve a nght to ownership then it is futile to sue for 
possession because possession Inevitably follows on such a finding The 
only further reasonable and legal relief open to the plaintiff in this suit 
was, to ask the court to prevent the other joint owner from Interfering with 
his right to the profits that necessarily arise out of joint ownership. 

[Para 2) 


(b) 5p*riflo Rahtf Aot (I of 1877)— S 42 (Expi)— H A bim m mama Ought i 

The phrase where the plaintiff being able to sue for farther Relief 
means that where the plaintiff m the opinion of the Court and la view of 
the circumstances of the case oaght to nuke a demand for a relief that 
flows naturally from the declaration and which is not automatically granted 
to him by the declaration and where he omits to do so, then the declaration 
should be refused until he has araeded his plaint accordingly (Para 3] 

Mr Sri Ktshan Agancal -For Appellant 

Mr Daya S hanker Bhargaui—For Respondents. 

Judgment — This is a second appeal from a decision 
of the Second Additional District Judge 

2 The facts are as follows. Plaintiff stated that he 
and the defendant were joint owners of a certain property 
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The property was leased. He stated that the defendant was 
denying his title to joint ownership and asked the Court to 
grant a declaration that he was in fact joint owner and further 
for an injunction to restrain the defendant from denying this 
fact and from interfering to prevent him from receiving his 
due: share of the rental value of the land The trial Court 
granted both the declaration and the injunction The first 
appellate Court set aside the order of the trial Court and 
dismissed the suit I think that the view of the appellate 
Court is wrong and that the decree of the trial Court should 
be re-instatcd The first appellate Court’s reason for non- 
suiting the plaintiff is that the suit is not maintainable under 
section 4 2 of the Specific Relief Act I think this view is 
both unreasonable and unfair in view of the facts of this case 
It seems to me that the mistake committed by the first 
appellate Court is a matter of common sense The question 
here is definitely one of joint ownership Where there are 
1 joint owners of property it cannot be said that either one or 
the other is exclusively in possession I$r they are m fact 
joint owners the possession of one is the possession of both 
and therefore if it is held that both have a right to ownership 
then it is futile to sue for possession because possession 
inevitably follows on such a finding The only furthei 
reasonable and legal relief open to the plaintiff in this suit 
was, as he has actually done, to ask the Court to prevent the 
other joint owner from interfering with his light to the profits 
that necessarily arise out of joint ownership Not only are 
there many rulings to the effect that it is not necessary where 
a joint tenancy is alleged to sue for possession but the Courts 
have gone even further than this and laid it down that wheie 
the land is in the possession of a tenant it is not necessary 
even then to sue for possession The object of the pioviso to 
section 42 of the Specific Relief Act is to prevent multiplicity 
of suits the present -case, as I understand it, there could 
be no further suit for possession since immediately it is held 
that the plaintiff and the defendant are joint owners, then the 



122 


AJMER MERWARA LAW JOURNAL 


[1939 


question of possess, on must automatically decide itself m 
favour of the plaintiff so that it would be a mere waste of the 
Courts time in the present case for* the plaintiff to hare 
further sued for possession The real difficulty as regards 
the proviso to section 42 is I thinf in the interpretation of 
this phrase “where the plaintiff being able to sue for further 
relief A literal interpretation of this phrase would male 
nonsense of the proviso because hov\ e\ er foolish a request ma) 
be in the circumstances, i plaintiff is of course alwajs “able 
to make it, I can onl> suppose that this phrase means that 
where the plaintiff in the opinion of the Court and in view 
of the circumstances of the case ought to make a demand for 
a relief that flows naturally from the declaration and which 
is not automatically granted to him by the declaration and 
where he omits to do so, then the declaration should be 
refused until he has amended his plaint accordingly Here, 
as I have stated, the finding of the trial Court as to title 
automatical!} places him in possession and therefore the 
obvious further relief for which he ought to apply is not 


possession but an injunction for which in fact he has 
actual]} prayed The learned appellate Judge hasnotgnen 
a finding on the third issue name!} — is the suit land the 
joint propert} of the plaintiff and the defendant ? I find in 
the affirmative As regards this issue the whole of the docu 


mentary evidence in the case is entire]} in favour of Mangla 
predecessor in interest of the present plaintiff, and the 
defendants legal representatives being joint owners of the 
property The oral evidence produced on behalf of the 
defendant was valueless to shake the strong case made out b> 
the documents I have no doubt that the view of the trial Court 


is correct m this respect. In view of my finding on this issue 
and as regards the interpretation of the provisions of section 
42 of the Specific Relief Act it follows that I disagree with 


the view taken by the first appellate Court 
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3 I therefore set aside the judgment and decree of the 
first appellate Court and duect that the suit be dcciced in 
favour of the plaintiff together with costs in all the three 
Couits. I direct that a declai alien do issue that plaintiff and 
defendant are joint owners of the land in dispute and furthci 
that a perpetual injunction do also issue iestraining the 
defendant from interfering m the plaintiff’s enjoyment of the 
property and the benefits accruing therefiom. 

Appeal accepted . 


BciokeMk R W II. Davies. 

Jamna Devi, Sh ... .... Plaintiff-Applicant 

Vcisus 

Naitrai Mai . .. ... Defendant-Opposite party 

Small Cause Court Revision No. 01 of 1939, decided on 9th 
August 19J9 arising out of the order, dated 19th April 1939, passed 
by the Judge, Small Cau^e Court, Ajmer, in suit No 2718 of 1938 

C. P, C. (V of 1908) — 0.6, R. 17 — Promissory note inadmissible for 
insufficiency of stamp— Amendment allowed to base the suit on the lonn* 

Notwithstanding the fact that the promissory note was inadmissible in 
evidence a suit could be instituted on the original loan [Para 2] 

The cause of action is always originally the loan and the promissory 
is at the best evidence of the loan, the loan being anterior to the note. 

Mr Kaushal Das Dccchoania — For Applicant 

Mr Panna Lai Aganoal — For Opposite Party. 

Order. — This is a tension application fiom an order of 
the learned Small Cause Court Judge. 

2 The facts are that a suit was instituted on the basis 
of a loan and a promissory note. The note was insufficiently 
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stamped and was therefore inadmissible in eudence The 
came Judge rightly held that in accordance with the clear 
ruling of this Court in the case of Onkar Ballabh V Gtncar 
f<il notwithstanding the fact that the promissory note was 
inadmissible in cudcncc a suit could be instituted on the 
original loin In that case as there was evidence on the 
record the learned Judicial Commissioner heard the matter on 
the merits and ga\c a decree for the amount of the original 
loan in spite of the fact that the promissory note was m 
admissible In the circumstances of the present case I think 
it is pointless to refuse to allow the amendment It is merely 
a waste of time The cause of action was always originally 
the loan and the promissory note was at the best evidence of 
the loan being in this case anterior to the note. It is always 
within the discretion of the Court to mulct the offending side 
in costs if in its opinin such a course is desirable It was 
suggested on behalf of the opponent that as this suit had been 
dismissed this should ha\c been a revision against that 
dismissal and not against this order which in his opinion wa6 
only an interlocutory one. Ueusions do he against mterJocu 
tcry orders and although this might strictly be construed as 
being an interlocutory order in point of fact it is as much a 
judgment as the final order dismissing the suit 

3 The rule is made absolute Costs to be paid by the 
opponent 

1936 A 11 L.] 37 

Ride made absolute 
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Before Mr R W H Dayies 
Naiha Ram .... Plaintiff. 

V ersus 

~ * » 

Mang la and others . .... ... Defendants 

Srrull Cause Court Revision No 41 of 1939 arising out of the 
judgment passed by the judge, Small Caus^ Court, Beawar, on 18th 
January 1939 in suit No 447 of 193S 

(a) Stamp Act (ll of 1899) — S. 4 & S 5, Art. 13 (bl and Art. 49* 

- x Ct 

A balance executed by the Defendant in the Defendant’s Account contained 
astipulation about instalments and rate of interest, Held, it was a promissory 
note and not an agrement Further, if it does not bear the requisite stamp 
no penalty can be levied and it is not admissible in evidence. [Para 3] 

(b) Stamp Act (ll of 1899) — S. 36 — Document admitted In trial Court — 
Admisslblity cannot be questioned in Appeal or Revision! 

An appeal or revision amounts to a stage of the same suit or procee* 
ding Therefore, unless S 61 so allows, the High Court is precluded from 
refusing to admit a document m evidence which ought to have been refused 
in the Trial Court. [Para 3] . 

(c) Stamp Act { II of 1899) — S. 61 — High Court cannot refund excessive 
stamp duly 

The section does not permit the High Court to order refund where 
excessive stamp duty has been lewed nor to refuse to admit m evidence a 
document already admitted on which duty and penalty have been 
overcharged [Para 3] 

(d) Practice — Duty of Courts — 'Courts must be particularly attentive to see 
that documents are properly stamped before they are admitted in evidence! 

The attention of Courts is particularly drawn to the point that they 
must see that a document is properly stamped before it is admitted in 
evidence since once a document, inadmissible for insufficiency of stamps, is 
admitted appellate or Revisional Courts have no powers to reject it i , 

[Para 3] . 
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Mr Aksliat Smgh Dangi—For the applicant 
Mr Kauthal Ktshorc Bhargava—Fot the Oppojito Party 

Order —This is a Small Cause Court revision The 
facts are that a certain Giga executed an instrument m far our 
of the plaintiff for a sum of Rs 50/ This instrument was 
executed by Giga on behalf of his deceased brother to whom 
the plaintiff asserts the money was actually lent Giga died 
and this suit his been instituted against the legal represent! 
tives of Giga who are minors under the guardianship ad Mem 
of their mother The learned Small Cause Court Judge 
dismissed the suit on the ground that consideration was 
not proved. 

2 Two matters arose for discussion during the hearing 
of the suit namely (1) the 

stamping of the document, a (2) Jr ^ ^ ^ ^ ^ 

Marwan) is as follows 

a 50/ remain to be paM ln 

Ra. 50/- — Out of the aforementioned ^ ^ ^ lnJtatoroUL 

instalments Thu amoun » 21>t Novcm ber 1934 and 

Tho tat instalment is to pni , f tho money b not 

tho soeond mstataert taurost will run at 2 per cut 

paid on the dates “^^nt from tho dato from which It w»» 

^“"orocntodtld.K^w.liinnly 

^^HamChnndoram, thumb marh. by Corotaonc 

anna stamp 

26th J 11,16 1934 

an agreement It has further directe d that it be admitted 
,t is insufficiently stamped and has a ^ correct 6ta mp 

in evidence on payment of a pena py {h|S document 

duty In my view this .5 erroneous 
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to he a promissory note. Section 4 of the Negotiable 
Instiumcnts Act contains the definition of a pioimssory note. 
That definition is as follows — 

“A promisor} note i< nn instrument m writing tnot being n bank- 
note or a currents note) eoniunmunn unconilition.il undertaking, 
signed In the maker, to piv a certain 'sum of uioncv only to, or 
to the order of, a ecrl on person, or 10 tin bearer of the 
instrument.” 

1 particularly wish a careful note to he made of this section 
togethet with the illustrations below it and it's attendant 
section 5. The second paia of section 5 explains when a 
promise to pa\ is unconditional. So f.u as this instrument 
is concerned in accordance with the tcims of section 4 it is 
certainly m writing, it is signed In the makei, it undertakes 
or promises to pay a certain sum of mone\ i. e. Rs. 50/- in 
two instalments to the plaintifi That it is due lobe paid to 
the plaintiff can obviously be inferred from the fact that it is 
a dehit against Giga in the plaintiff’s account books The 
only point lemaimng for consideration is as to whether it is 
an unconditional undertaking. I ha\c no doubt that it is 
unconditional. Apait from rulings to tins effect the second 
paragraph of section 5 makes the mallei quite eleni This 
instrument is ihcrcfoic a pioimssory note and is liable to duty 
as such It must lie stamped as directed in article 49 of the 
Indian Stamp Act It is not payable on demand but in tw f o 
instalments on fixed dates and is therefore liable to duty as 
a bill of exchange. Under article 13 (b) it is payable not 
more than one year after date, the date of the instrument 
being 26th June 1934. The promissoiy note does not exceed 
Rs. 200/- in value and is drawn singly It is therefore to be 
stamped with a three anna stamp. Section 35 of the Indian 
Stamp Act should be perused. That section la} s dotvn that 
no instrument chargeable with duty shall be admitted m 
evidence unless it is properly stamped, and pioiiso (a) states 
that although certain instruments ma) be so admitted when 
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'i penalty and stamp h’ue been paid promissory notes notproper 
]> stamped shall under no circumstances be admitted in evidence 
at all The result is that this instrument ought to have been 
stamped, with a three anna stamp, where as in fact it is 
stamped with a one anna stamp It is therefore inadmissible 
in evidence and the lower Court erred in admitting it This 


question frequently anscs for decision and I should be glad 
if particular attention could be paid to these remarks. Section 
36 however lavs down that where an instrument has been 
admitted in evidence except as provided in section 61 it shall 
not be called in question at any stage of the same suitor 

proceeding on the ground that it has not been duly stamped 

In my opinion an appeal or revision amounts to a stage of ft 
same suit or proceeding and therefore under this seen 

admit in evidence a document ay ^ ^ ^ 

duty and penalty have been oie rema)n on the record 

this inadmissible document must now ^ ^ over 

but no lefund can be claim ]fi particularly drawn 

charged by the trial Court ^ once M admissible 

to this matter since as indicat „ ate revisions! 

document of this nature » ad ” ,tte ^ d P ^ lgant s may thereby 
Courts have no powers to rej accrued to them 

lose a valuable legal nght which has accru 

4 On the second issue which is a^imp^ ^ dece ased 
that in the absence of ev. deuce to th ^ be preEU 

Giga and his deceased brother g bemg the case m 

med to have formed a joint fami y ^ acknowledged by 
default of evidence to the contrary debt Tbe learned 

Giga must be taken to be a joint 7 
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trial Judge has held the instrument in dispute to be duly 
executed and since it is a promissory note which contains an 
express promise to pay it can form the basis of a suit. That 
being the case proof of failure of consideration lies on the 
party who denies it. In this case the defendants have offered 
no evidence and cannot theiefore be' said to have discharged 
the burden of proof. 

5 The ordei of the lower Court is therefore set aside and 
it is oidered that a decree do issue in favour of the plaintiff 
for a sum of Rs 25/- principal and Rs 22/ 14/- interest toge- 
ther with notice costs -/8/6, costs in both Courts and futuie 
interest on the principal at 6 per cent per month from the 
date of the institution of the suit until realisation This 
amount is of course chargeable against such property as may 
have devolved on the legal representives from the deceased 
executant Giga. 


Rule Discharged 


Before Mk R W H. Davies 

Abdullah Khan & others . Applicants 

V ersus 

Kanman, Mst .... . Opposite Party 

Criminal Reference No. 36 of 1939 made by the Second 
Additional District Judge Ajmer, by his order, dated 30th June 1939, 
in Criminal Revision No 27 of 1939 arising out of the order, dated 
21st March 1939, passed by the Magistrate 2nd Class, Kekn, in Crimi- 
nal Case No 9 of 1939 

Criminal Procedure Code (V of 1898) — S. 205— Pardanasblp Iad^ — Dispensft- 
tlon to appear — Power tp be liberally exercised ; 
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,,r Swamp Sartun \carwal— For the applicant 
Ur IXbi A a ram Simla! —For the Opposite Party 
hhan Bahadur Abdul II ahtd Khan— For the Crown. 

Order —This is t reference from the learned Second 
Additional Sessions Judge on the question of appearance of 
a l ardih Nishm Hd\ m .Court The granting of such 
dispensation to appear is to !>c liberal!) exercised. } accept 
the reference of Uil learned Second Additional Sessions Judge 
and am of opinion that the tic n taken b\ him is correct and 
that ap|>earance should hare been dispensed with in the 
present case The order of the learned Magistrate is 6et 
aside The appearance of the lady in question in Court is 
dispensed with in the present case 

Reference accepted 


Before Mr R W H Davies 
Moot Chant! __ Accused Applicant 


Versus. 


Bausi Dltar — Opposite Part) 


Cnminnl Refcr-nce No 37 of 1939 made by the Sessions 
Judge Ajmer b) bis order dated 30th June 1939 in Criminal 
Revision No 52 of 1939 arising out of the order dated 23rd May 
1939 passed by the Magistrate 1st Class, Kekn in Criminal Case 
No. 17 of 1939 


Child hUnt.„ Restraint Act (XDt <d l«s)-5. 5 «d S »_A«»dJWh, 
In Brltith led!.— H. sms I«d fee th. aorUf to hb pbe» •»* 

No ctrtiScolo o odor 5 1M Cr P C. o««>«UT 

Tho allegation was that the accused was Hems In 
arranged In British India for the marriage to lake !*>« «® 

The offence was therefore committed inside Bnheh Indfs “ y 

under S 188 Cr P C was necessary 
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Mr Jawand Lai Dull a Chowdhiy— For the applicant 
Mi Akshai Stutfi Danfii — For the Opposite Party 
Mi Mad a n Mohan Kaul — For the Crown 

Order. — In this case the facts are that the accused 
has been charged under the Sarda Act with the arrangement 
of a marriage in an Indian Native State from his home in 
British India The charges were under sections 5 and 6 of 
that Act The learned Additional Sessions judge has forward- 
ed the case to this Court with a recommendation that the 
proceedings should be quashed as the certificate required by 
section 188 Cr P C has not been obtained In my opinion 
this case ought to be remanded for re-trial The case has 
reached a stage wheie two defence witnesses have been 
examined It seems to me that the proceedings liavc been 
improperly conducted I cannot agree with the view of the 
learned Additional Sessions Judge. It appears that it has 
never been suggested that the accused was present in the 
Indian Native State when the offence was committed The 
allegation is that he was living in British India and airanged 
for the marriage to take place out of British India so that it 
would appear that the offence was committed inside British 
India and no certificate under section 188 Cr P C was 
necessary The whole of this matter appears to have been 
misunderstood by the trying Court and insufficient questions 
appear to have been directed to the prosecution witnesses on 
this aspect of the case 

2 In view of the observations that I have made ill the 
present order I remand the case foi re-trial. 


Retrial oi defect , 
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Before Mr r \y H 
DJianna / al md others 

Versus 


journal [1939 
Davies 

-■ Accused Appellants 


roxt ' n - Complainant Respondent 

Criminal Appeals bos, IS IV and 20 of 1939 decided on 
^th August 1039 arising out of the judgment dated 21st June 1939 
passed }»} the Second Additional S ssions Judge, Ajmer m S ssions 
Case No 5 of 2939 


Act (XVI of lfOS) — 3 6Z amt 8 83-Offese. md.r 3. Bl 
cotnlag to imwIiJfi o ( Prrtoaa oTBcfr who rtf«n to Pollc* — Pollca pmKatn 
~No pimJHtafl ot Rrghtratioa Dapirtroait necattaryj Cr P Cl 3 163 

It came to the knowledge of a Revenue officer that the accused hod 
comiuJtted offences uoder S 82 of the Registration Act Ho reported to 
his assistant Revenue officer who In ba turn referred the case to the Police 
Tho latter agency took up tire matter in court 

Held As the offence did not come to the knowledge of any Registering 
Officer in bis official capadtj before a complaint thereof was made in 
Court no question of obtaining permission arose Held Jurihex S 83 does 
not refer to prosecutions Instituted by the police or by private person 1034 
All ihabctd 963 (F Bj Not F„n 

(b) Interpret* tloo ol tUtet* — Wordier Section dnr — latmtim to be 

dtdaeed from the wording 

\\ here the wording of the section is clear then the Intention muit be 
deduced from that wording and not from extraneous considerations [Pam 3] 

Ur Raghu Hath At(arval~ror Appellant No 1 

Urjawand Lai Dutta Chovdhry — For Appellants No 2 and 3 

hhan Bahadur Abdul Wahxd A Aim— For the Crown 

Judgment — In this case there are two separate appeals 
against the same judgment convicting and sentencing three 
accused (J) DhannalaJ under section 82 (a) of the Registration 
Act, (2) SuLh Chand under section 82 (c) of the Registration 
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Act and 467 I. P. C. and (3) Bhola of abetment of the two 
offences above. Sukh Chand is Bhola’s son. Dhannalal iden- 
tified Sukh Chand before the Sub Registrar. 

The facts are that a certain Doonga owned a plot of land 
in Ajmer He died about 25 years ago leaving a widow and a 
son variously called Tulsi, Tulcha oi Tulcha Ram. This 
widow married again and left Ajmer with her son Sukh 
Chand accused No. 2 sold this property to a certain Kishenlal 
for Rs. 400/- and executed before the Sub-Registrar a false 
document of sale alleging that he was Tulcha Ram Bhola 
made a statement before the Sub-Registrar supporting Sukh 
Chand and the document was attested by Dhannalal 

3. The first point argued was whether such prosecution 
can he in default of permission being granted by certain 
officers of the Registration Department In my opinion such 
permission is not necessary. In the present case the offence 
came to the knowledge of the Assistant Commissioner owing 
to his official connection with one of the Shamlat Committees. 
He sent the case for investigation to a Tehsildar who like 
the Assistant Commissioner is a Revenue Officer. The 
Tehsildai reported to the Assistant Commissioner who m his 
turn referred the case to the police The latter agency took 
up the matter in Court. No question therefore of any Re- 
gistration Officer having taken any hand in the proceedings 
arises All stages in the case were carried out by Revenue 
Officers acting as Revenue Officers up to the time when the 
complaint came to be lodged m Court Section 83 (1) of the 
Registration Act which is apposite in this connection runs as 
follows 

“A prosecution for any offence under this Act coming to the knowledge 
of a registering officer m his official capacity may be commenced 
by or with the permission of the Inspector General, the Registrar 
or the Sub-Registrar in whose territories, district or sub district, 
as the case may be, the offence has been committed” 

4 The High Courts are at vanance over this mattei. 
There are however only two Courts who are of the opinion 



134 


AJMER MERUARA LAWJOURVAL 


thit it IE nccessarj that sanction should be obtained from the 
Registration authorities I refer to the High Courts of 
Rngoon and Allahabad The Rangoon decision has been 
dissented from bj the Allahabad High Court and I agree with 
that Court that the argument in the Rangoon case in men of 
the ordinar) rules as regards interpretation of statutes cannot 
be scnousl) considered 

5 As regards the cases in the Allahabad High Court 
" ith great respect I must dissent from the view taken in the 
final Full Bench case of Emperor v Mohammed Mchdi 1 
The learned Chief Justice without senouslj considering the 
actual wording of the section has turned his attention to what 
the framers of the Registration Act must hare intended. 
Where the wording of the section is clear as it is here then 
the intention must be deduced from that wording and not 
from extraneous considerations The first two lines of the 
section namcl) "a prosecution for any offence under this Act 
coming to the knowledge of a Registering Officer in his 
official capacity ma> be commenced etc ' clearl> shows that 
this section applies onl> to prosecutions for offences under 
this Act which ha\e come to the knowledge of a Registering 
Officer in his official capacity as Registering Officer 
Now the present offence, so far as appears from the 
record, did not come to the knowledge of an> Registering 
Officer in his Official capacity before a complaint thereof was 
made in Court and therefore no question of obtaining per 
mission could anse In point of fact I think this section 
indicates that Registering Officers below the " nkof S“ 
Registrar if any, ought to ask the permission of a supenor 
before instituting a prosecution This Court is owei 
concerned with its further meaning here, for in any opi 
it clearly does not refer to prosecution instituted b> h 
police or by private persons. Permission in t is ca 
therefore not necessary — — ■ 

I. A.LH 19H AH MJ 
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6 On the merits there is very little to be said for Bithei 

Sukh Chand and Bhola appellant Nos 1 and 2 and very 
little more for Dhannalal who attested the document 
in question It is not disputed in this Court that the docu- 
ment was executed by Sukh Chand in the name of Tulsi Ram 
son of Doonga, nor that Bhola made statements to 
this effect to the Sub Registrar or his agent It is also not 
disputed that Dhannalal attested the document The only 
point raised was that since Tulcha Ram had not been heard 
of fot about 25 years Sukh Chand was his legal heir and was 
therefore justified in dealing with the property There seems 
nothing to support this extra-ordinary suggestion Even if it be 
held under section 83 (c) that the personation was not carried 
out fraudulently it is still legally correct to convict him of 
the lesser offence under 83 (a) of intentionally giving false 
evidence to the Registrar Sukh Chand knew quite well 
that be was not Tulcha Ram and he knew also that his 
father’s name was not Doonga He therefore intentionally 
gave false information and his father Bhola abetted him and 
so abetted also this offence Section 467 I P C also clearly 
applies and the second explanation to section 464 in m) 
opinion makes both these accused guilty respectively of an 
offence of forgery and of abetting that forgery ** 

7 As regards Dhannalal the defence is that he leally 
thought that Sukh Chand was Tulcha Ram I am not 
prepared in view of his statement before the Court to accept 
this defence Even if he thought that Sukh Chand was 
Tulcha Ram he admits that he knew Bhola and that both 
of them had been known to him for 15 years or so I find 
it impossible to believe that he did not know that Bhola was 
Sukh Chand’s father and therefore I do not understand how 
he said that this Sukh Chand or Tulcha Ram had for his 
father Doonga Moreover he totally denies having attested 
any of the documents before the Sub-Registrar. This seems 
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to me in the circumstances a -very suspidious denial since in 
fact he is proved to ha\e attested them 

8 I find that all three accused are guilty of the offences 
with which they have been charged All three assessors were 
of the same opinion as regards Suhh Chand and Bhola Sukh 
Chnnd who was about 18}earsofage when the document 
was passed and was sentenced to 1 years R I and a fine of 
Rs 50/ in the case of each offence Bhola was sentenced to 
3 years R I and a fine of Rs. 100/ for each offence All 
these sentences in respect of both the offences were to run 
concurrently As regards Dhannalal only one of the assessors 
was of the opinion that he wa c guilty but I prefer his view 
and that of the learned Second Additional Sessions Judge 
Dhannalal was sentenced to 1 years’ R I and a fine of 
Rs 100/ All the accused were sentenced to further R I 
m default of payment of fine Contravention of the laws laid 
down in the Registration Act are\ery senous and in my 
opinion the sentences are not excessive I decline to interfere 
All the appeals are dismissed This appellate judgment 
should b° read in both appeals 


Appeal dismissed 
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Before Mr. R. W. H. Davies. 


*Ratcm Lai 
Raj Mai 


Versus 




....Applicant. 
Opposite Party. 


Small Cause Court Revision No. 66 of 1939. deeded on 11th 
October 1939, arising out of the judgment, dated 24th March 1939, 

passed by the judge, Small Cause Court, Ajmer, in suit No. 664 of 


1938. 


Contract Act (IX of 1872)— S. 9 and 2 5(3) — Promise may be expree. or 
implied — An anquallBed admission of a debt Is an Implied promise, Limitation Act 
(l908)s S. 19, Debtor and Creditor 

A Khata Baqi read “As regards the total amount outstanding on 
29th December 1925, accounts have been completed and they total up and 
are debited together with interest to thirty British Indian rupees Signed 
by me-Bakhtawarmal I am liable to pay Rs 30/*/- ” 


Held , S 9 lays down quite clearly that promise may be either express 
or implied and as Section 25(3) does not qualify the word “promise’’ it must 
be taken that a promise under that section may be either express or implied 

Held furthci , words ‘I am liable to pay Rs 30/-” being an unqualified 
admission of a debt amounts to an implied promise to pay the amount 
mentioned. [Para. 11] 


Mr Daya Shankar Bhaigava — For Applicant. 

Mr Dabi Dayal Bhargava with Mr C. Jacob — For Opposite Party. 

Order. — This is a revision application from a decision 
of the Small Cause Court. 


2 A very important point of law is raised as it affects 
the whole of the indigenous banking and financial arrange- 
ments of the Province. It is by no means for the first time 
that the question has come before this Court. The existing 
law m the matter which had been m existence for many years 
was reversed by one of my learned predecessors in 1935. 


1 

4 

7 


1 7i '"r 

l 1 L l 193^ Bombay L ‘ 1 “ ” “ 
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Thereafter a considerable number of cases have anBen for 
decision on the same subject News of a reverse of previous 
judicial decisions travels I think slowly in so far a6 indigenous 
financial transactions are concerned The decision of 1935 
though in accordance with the decisions of most of the High 
Courts in India is yet I think repugnant to common sense 
and the ordinary dictates of honesty, and I am of opinion 
therefore that such a decision should be considered and inves- 
tigated very carefully to see that it is stnctly m accordance 
with law before, having been in existence for only four years, 
it is permitted to become the settled law of the province. 
The facts of the case are as follows 

3 A suit was instituted m the Small Cause Court, 
Ajmer, for Rs. 30/ The amt was based on what is called a 
Khata Baqi The plaintiff is the adopted son of the deceased 
merchant in whose favour the Khata Baqi was executed 
Generally speaking this Khata Baqi may be described as a 
document in which the predecessor in interest of the defend 
ant admitted that this sum of Rs 30/ remained to be paid by 
him to the predecessor in interest of the plaintiff The plain 
tiff instituted the suit on the strength of this Khata Baqi 
because as his adoptive father was dead he waB not in a 
position to sift the evidence as to the original debt It is not 
known whether the original debt was or was not irrecoverable 
under the Limitation Act But that 1 think does not matter 
as the plaintiff admits that he intends to regard this Khata 
Baqi which is not disputed as his sole cause of action 

4 One other point was raised as regards interest but the 

decision of that point must abide by the result of this judg 

ment as will be explained later The learned Small use 
Court Judge quite rightly relying on a decision of this urt 
in 1936* following the 1935 case of Narstitgdat v Ram 
Kanxvar 1 , held that a suit based on such a Khata Baqi was not 
maintainable and non suited the plaintiff The position as I 
understand it is as follows 
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5. At some earlier period Rs. 30 /- was owing to the 
plaintiff (or his predecessor in title) There is no intention 
in the present proceedings, as I have already stated, to sue on 
the basis of any transaction antecedent to that earlier debt. 
If it is intended to sue foi these Rs 30/- since the amount is 
for practical purposes barred by the limitation law, it is 
necessary that there must be a new cause of action for the 
defendant. The plaintiff seeks to base his new cause of 
action on this Khata Baqi, which is executed in the Marwari 
language and script. The best translation which I can make 
of that entry is as follows: — 

“As regards the total amount outstanding on 29th December 1925, 
accounts have been completed and they total up and are debited 
together with interest to thirty British Indian rupees Signed by 
me — Bakhta warmal I am liable to pay Rs 30/- ” 

The cause of action was thereafter admittedly kept alive 
by acknowledgments within the meaning of section 19 of the 
Limitation Act until the date on which the suit was filed m 
the Small Cause Court. The law dealing with the admissibi- 
lity of such a claim is contained in section 25 sub-section (3 ) 
of the Indian Contract Act. That section for the purposes of 
this action runs as follows — 

“An agreement made without consideration is void unless it is a 
promise made in writing and signed by the person to be charged 
therewith to pay wholly or in part a debt of which the creditor 
might have enforced payment but for the law for the limitation 
of suits In this case such an agreement is a contract ” 

The Contract Act was enacted m 1872 and the Limita- 
tion Law in force at that time was the Indian Limitation Act 
of 1871. I think the Contract Act must therefore be mtepre- 
ted in the light of that earlier Limitation enactment 

6. Commenting on this section it is m my opinion most 
important to observe that the wording used is that such an 
agreement is void unless “it is a promise to pay a debt" etc, 
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In the present case there is no dispute that the entries in 
writing are signed by the predecessor in title of the person to 
be charged therewith The question that has to be decided i 
whether it amounts to a promise or not Section 
Contract Act is aery important in this respect It runs 

follows — 

i. „ ... - .. **** .r^'^ 

promise is said to be Implied 

cause of action, they would clearly a ^ ^ ]npUed promises, 
proclaims the existence of P hon 25(3) does 

■ In my opin, on ,t,s not possibles hold thi ^ ^ : ^ 

refer to both these types of P rom, “\ Contract Act when 
too much to hold that the framers of die Congee of ^ 

they reached section 25 ha °^° , cont rary to the pro- 

g It is therefore in my opinion clear y # promlse IB 

v 13 ,ons of the codified law to b ° j am w ell aware 

necessary for the provisions .of f ie > 2 ^ ^ ^majority of tire 

that to hold thus ,s to run contmry to d ^ ^ 

Indian High Courts. I have n nowheie find that 

ments available in this connect ^ ^ conB ,dered 

the provisions of secUon * * ^ ^ on the - feet 
by any of the learned JnQ ° al60 re fer to section 19 ot 
Furthermore many of those nd g xhl8 Act was, as 

the Indian Limitation Act (IX °^ when the Contract Act 
have already stated, no i f unde rstand how the wor 
was framed and I do not er ® constituted, can affect o 

-mg of section 19 as it is at P rese f the Contract Act to 

meaning of either ot the^o scions of the 

which I have already ^referne^ ^ been before th 

Limitation Act of 1871 



Part IV] 


RATAN LAL V. RAJ MAL. 


141 


framers of the Contract Act while they were drafting section 
25(3) required that a promise or acknowledgment to take the 
case out of the statute of limitation must amount to (a) an 
express undertaking to pay or deliver the debt or legacy or (b) 
to an unqualified admission of the liability as subsisting 
There is therefore no basis m law whatever for holding under 
the provisions of section 25(3) of the Indian Contract Act 
that an express promise to pay is necessary in order to save a 
claim from the provisions of the Limitation Act. Section 9 
of the Contract Act in my opinion lays down quite clearly 
that such a promise as is contemplated in S. 25(3) of the 
Contract Act may be either express or implied. I quite 
understand that this conflicts to someextent with the later 
provisions of section 19 of the Limitation Act of 1908, but in 
my opinion what has to be interpreted in this connection is 
not the Limitation Act but the Contract Act which deals 
exclusively with the point under discussion Moreover this 
view is in accordance with the dictum of the Privy Council m 
the case of Kalka Singh v Paras Ravi 8 decided m 1894 It 
appears on the last page of the judgment to which I have 
referred and reads as follows — 

“in the next place although an unqualified admission of a debt no 
doubt implies a promise to pay, their Lordships are not prepared 
to hold that that is necessarily so where there is an express 
promise to pay in a particular manner.” 

This remark is strictly in accordance with the provisions of 
the Contract Act and further with the provisions of the 
Limitation Act of 1871 in contemplation of which partly no 
doubt the provisions of the Contract Act were framed. 

i 

7. It is of some interest to notice here that the first 
portion of the section of the Limitation Act of 1871 for which 
S 19 of the present Limitation Act has been substituted is in 
direct conflict with the previsions of section 25(3) of the 
Contract Act which is at present under consideration, The 
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old section of the 1871 Act corresponding to section 19 of the 
present Limitation Act was section 20, sub paragraph (a) of 
that section runs ns follows — 

"No promiso or nclnowlodgment lo respect of a debt or kgney shall 
t iko tho caw out of the operation of this Act, tml<ss ouch prombe 
or ncknon lodgment it contained in tome writing signed before tho 
expiration of tho prescribed piriod by tho party to bo charged 
therewith or b> his agent generally or specially authorized in this 
behalf 

It appears therefore that from the year 1871 to 1872 when 
the Contract Act was framed it was not possible for any subse 
quent promise when made after the expiry of the prescribed 
p_nod of limitation to form the basis of a suit in respect of 
any claim I can find nowhere mentioned in the Contract 
Act that section 25(3) introduced this right notwithstanding 
the proustons of the old section 20(a) of the Act of 1871 
But sinco the Contract Act wi6 subsequent to the Limitation 
Act of 1871 it must I think be held that the Contract Act ris 
facto replealed the proa isions of this section 20(a) so far as the 
promise contemplated in Contract Act section 25(3) was 
concerned. 

8 I have already stated earlier in the judgment that 
the present law in this Province is repugnant to common 
sense and ordinary honesty and this dictum of their Lordships 
fortifies me in that opinion I am not able to find any real 
distinction between the two expressions (1) 1 admit that I am 
liable to pay Rs. 30/ and (2) I promise to pay Rs 30/ As 
regards the first expression I think there is no doubt that this 
is the meaning of the Marwan words used in the entry which 
I have translated Moreover the parties admit that this is so 
But if the present law is to be maintained m this Province 
this difference without a distinction is to be allowed to make 
the debt irrecoverable in the first place and recoverable in the 
second. I think that such a decision brings the lav. into 
disrepute Not only so but as I have shown it is not support 
ed by the provisions of the Act \tself 
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9 It is necessary next to examine the important deci- 
sions on this question I haxe already discussed what was 
previously considered to be the leading case of Kalka Singh 
v. Paras Ram 3 . The leading case of 1935 in this Court to 
which I have already referred is that of Rarsinghdas v. Rain 
Kanwar 1 The important words there read as follows — 

“The later rulings of this Court and that m 46 Bombay rely upon the 
dictum of the Privy Council that an unconditional acknowledg- 
ment implies a promise to pay and it has baen inferred that this 
promise amounts to novation of contract In my opinion how- 
ever a distinction should be drawn between an acknowledgment 
which contains an express promise to pay and one from which a 
promise to pay can be inferred. Article 1 of Schedule 1 of the 
Stamp Act provides that a mere acknowledgment must bear a 
stamp of one anna An acknowledgment which contains a 
promise to pay must be stamped as an agreement or as a promis- 
sory note. The distinction also has been recognised by the 
Bombay High Court in the case of acknowledgments under 
section 25(3) of the Contract Act. In Rlugmnl v Aunt Chand 
it was held notwithstanding the Privy Council ruling that an 
implied promise to pay, inferred from an acknowledgment which 
contains no express promise to pay a time barred debt, cannot be 
made the basis of a suit under section 25(3) of the Contract Act 
If acknowledgment always means novation of contract section 19 
of the Limitation Act would seem largely unnecessary ” 

10. I have already discussed the distinction which the 
learned Judicial Commissioner here wishes to draw between 
an express promise to pay and an implied promise to pay and 
have shown that this is not borne out by the provisions of the 
Contract Act As regards his reference to the Stamp Act I 
do not think that the point is of much importance An 
acknowledgment for any amount is sufficiently taxed by the 
affixing of a one anna stampithereto whereas as is well known 
a one anna stamp is only sufficient for a promissory note upto 
Rs 250/-, and beyond that amount two anna and four anna 
stamps are necessary An agreement of course must always 
be stamped in a different manner. These stamps will be 
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evidence of the type of document to which they are affixed 
The learned Judicial Commissioner next refers to the case of 
Maganlal Ks Amir Chand * decided by the High Court of 
Bom ba> m 1923 That judgment was a decision m which 
two Judges agreed Patkar J there states as follows.— 

Under section 25(3) Contract Act, on agreement without considers 
tlon is void unless it is a promise made in writing to pay wholly 
or in part a debt of which the creditor might have enforced pay 
rnent but for the law for the limitation of suits* If there is an 
express promise to pay made in writing and signed by the person 
to be charged therewith to pay a timo-barrod debt, it maybe made 
the basis of a suit but we think that an implied promise to pay 
to be inferred from an acknowledgment which contains no express 
promise to pay a time barred debt cannot be made tho basis of a 
suit. 

With great respect the learned Judge has here himself substi 
tuted the phrase express promise ’ for the word "promise ’ 
used in the Act It does not appear that section 9 of the 
Contract Act was ever brought to his notice He refers in his 
judgment to the case of Mam Ram v Rupchand 1 decided by 
the Privy Council m 190b There is a further dictum in that 
cose which although it does not actually quote the law on the 
subject clearly supports the view which I now take That 
passage reads as follows — 

"An unconditional acknowledgment has always been bold to imply a 
promise to pay because that is the natural inference if nothing is 
said to tbe contrary It is what every honest man would mean to 
do There can be no reason for giving a different meaning to an 
acknowledgment than that there is a right to have the accounts 
settled, and no qualification of tho natural Inference that, whoever 
is the creditor shall be paid when the condition is performed by 
the ascertainment of a balance in favtmr of the claimant 

There is little doubt I think that it was this phrase ‘has 
always been held to imply a promise to pay which caused 
Patkar J to make use of the phrase ‘express promise to pay 
With great respect it appears to me to be likely that it was 
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with the object of safe-guarding the provisions of section 19 of 
the Limitation Act 1908 that this word “express” was intro- 
duced into the ruling Baker J in his decision in the same 
case speaks of a distinct promise to pay That phrase 
' appears to me to include both an implied and an express 
promise and does not I think help in solving the difficulty 
The case of Bal Krishna v . J aishanker 7 decided m a Letters 
Patent Appeal in the Bombay High Court in 1937 follows the 
Bombay judgment to which I have just referred. The 
previous rulings were considered and not the provisions of the 
Contract Act Wassoodew J there states. — 

“The distinction between a mere acknowledgment under Section 19 
(Limitation Act) and a “promise” under section 25(3) Contract 
Act, has been well recognized After the period of limitation 
there must be a fresh promise to pay ” 

I do not think that any new argument is raised m that case. 
My attention has been drawn to the 1938 case of Shanti 
P r abash v Harnam Das 6 decided by a Full Bench of the 
Lahore High Court That decision accords with the view I 
have taken on the ground that it has always been held in the 
Punjab that such acknowledgments could amount to a promise 
tb pay under section 25(3) of the Contract Act. With respect 
I agree with that decision on the legal grbunds to which I 
have already referred , That Full Bench ruling explains that 
much inconvenience and dislocation of business would be 
caused if the law were suddenly to be altered There is no 
doubt that such dislocation as their Lordships foresaw has 
occurred in this Province by this very alteration to which they 
alluded, and the danger of which they fore-saw. 

11. The position is therefore that the Rule in N arsing h- 
das v Ram Kanwar 1 finds no real basis in law. It has only 
' been in existence for four years and having regard to the 
probable date of its publication for even a shorter time it 
reversed the previous law m the Province. It is not based on 
equity and good conscience. It is repugnant to common 
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sense It tends to unsettle indigenous financial arragements 
It has not I think yet become generally known in the Provm 
ce since frequently cases reach this Court where acknowledg 
meats under the old law are still accepted by indigenous 
financial interests As against these arguments for the 
reversal of this ruling only the legal maxim of "stare descisis" 
can I think be urged The object of this maxim however is 
to ensure that well recognized laws shall not be unnecessarily 
disturbed. In my opinion the maxim has no force in 
the present case I therefore hold that a promise under 
section 25(3) of the Contract Act means in accordance with 
section 9 of that Act both an express and an implied promise. 
Whether any particular form of words amounts to an express 
or implied promise is a question of fact which must be decid 
ed with reference to the phrases used m each particular case. 
So far as the present case is concerned 1 have no doubt that 
the words ‘I am liable to pay Rs. 30/ being an unqualified 
admissiqn of a debt do amount to an implied promise to pav 
the amount mentioned This view is strictly in accordance 
wjfh the Privy Coupcil dictum m Kaika Singh v Paras 
Ram ‘ 

l2 The result is that a new cause of action lias ansten 
and the plaintiff in entitled to sue on this cause of acfioh I 
therefore remand the case to the 'Small Cause Court with 
directions to determine it in accordance with the law herein 
laid down As regards the question of interest raised in 
paragraph 4 of this judgment, that must also now be first 
determined by the trial Court Costs in this revision appbca 
tion should be taxed as costs in the cause 


Case remanded 
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Part IV] 


Before Mr. R W. H. Davies. 


Mohan Lai 

\ 


• ••• 


Versus 


Ram Chandra , F. and Others .... 


.... Applicant. 


.. Opposite party. 


Small Cause Court Revision No 45 of 1939, decided on 23rd 
October 1939, arising out of the Judgment, dated 14th February 1939, 
passed by the Judg', Small Casue Court, Nasirabad, in suit No. 247 
of 1936. 


Contract Act (IX of 1872) — S. 25 { 3 ) — Acknowledgment after Limitation — 
Acknowledgment amounts to a promise to pny and suit lies. Limitation Act S 19 
and Debtor and Creditor 


A Khata Baqi was acknowledged after the period of limitation for 
the original debt had evpired Held, An acknowledgment amounts to a 
promise to pay Hence the suit is maintainable 

Mr Raghu Nath Agarwal — For Applicant 

Mr Mnkat Behan Lai Bhatgava — For Opposite party. 

Order. — In this revision application the facts are that 
a Khata Baqi was acknowledged after the period of limitation 
of the original debt had expired This Khata Baqi was signed 
by the person to be made liable and stated that the sum of 
Rs. 408/- still remained to be paid. There was also a stipula- 
tion as regards reduction of interest on the amount. In 
accordance wfth the judgment of this Court in the case of 
Ratan Lai v Raj Mai 1 No 66 of 1939, such an acknowledg- 
ment now amounts to a promise to pay under section 25 (3) 
of the Contract Act. The amount is therefore decreed with 
costs together with future interest at 6 per cent from the date 
of the institution of the suit until realization 

Rule made ah solute. 

1 1939 A M L J 137— Ed 
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Before Mr R W H Davies 


Kama! Mohammad 


- Applicant 


Versus 


Ztibeda Mst 


~~ Opposite Party 


Smoli Cause Court Revision No 31 of 1939 decided on 21th 
October 1939, arising oat of the judgment dated 11th Apnl 1939 
jmssed by the judge. Small Cause Court, in case No 3176 of 1938. 


(«) Tr.aff«r property Act (l*S*) — S 10T— U.,r T l.ter,d Root Note— 
Not mdm'iilU* 


Any instrument of lease (in default of a Local Government notifies, 
tion to the contrary) If reduced to jvntfng and unregistered mast be rejected 
in a Court of Law [Pam 4] 

(b) Evidence Act (l of 1(172) — 5 01 — UnragHtntKl Rent Not* — No oral 
rrtdtece prrtnUilbl* abitrt r»t* of r«nt • freed and recorded — Bot payment «f 
rent or of rwUtloaiklp of landlord end fee* of c*n be proved Indrpudsat j of fie 
document. 

If a rate of rent has been agreed upon between the parties and 
recorded in any unregistered lease no oral evidence may be given of that 
agreed rate. But if rent has been paid there is nothing to prevent proof 
of that payment being adduced iodopendentiy of the document In the 
same way if as a matter of fact the parties are related to each other os 
landlord and tenant there seems to be no reason for supposing that fact 
cannot also bo proved. Section 91 is not intended to prevent persons 
giving evidence about facts which are in actual existence apart from any 
documentary evidence on the subject [Pan 7] 

If tho plaintiff wishes to recover rent the fact that there a a 
document or lease in existence which ought to have and has not been 
registered and is therefore inadmissible will not prevent him from adducing 
evidence of the existence of the fact that the defendant has been in 
possession of his property os a tenant and has at some time been paying 
rent to hun at some definite rate, oral evidence of which may also be 
accepted in Court. [Para 7] 

Mr Shamthttl Oani Khan-Tar Applicant 

Mr Debt Kara in SiWotc— For Opposite party 
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Ordef. — This is a revision from the Small Cause Court, 
Ajmer 

2 . An important point of law is raised. The suit was 
for arrears of rent. The plaint alleged that the defendant 
leased from the plaintiff five rooms m the plaintiff’s house for 
a period of one year on a rent of Rs &/- p m. It was fuither 
alleged that the contract was an oral one though it was 
admitted in the plaint that a document was also executed to 
the same effect. The plaint further alleged that on 19th 
December 1937 and on the 19th of subsequent months the 
defendant failed to pay the rent. The claim was foi a sum 
of Rs 70/- arrears of rent or Rs 70/- for use and occupation 
of the demised premises There was no claim for ejection 
The written statement denied that the relationship of land- 
lord and tenant existed between the parties and therefore 
alleged that no rent was due to the plaintiff The document 
referred to above evidencing the oral agreement of 
lease is to be found on the record as Exh. Pi It is stamped 
with a eight anna stamp and is signed both -by the 

alleged landlord and by the tenant It is therefore a lease of 

immovable property. The 2nd paragraph of S* 107 of the 
Transfer of Property Act runs as follows — 

“All other leases of immovable property may be made either by a 
registered instrument or by oral agreement accompanied by 
delivery of possession M 

The fourth paragraph of that section states — 

“The Local Government may by notification direct that leases of 
’ immovable property other than leases from year to year or for a 

term exceeding one year may be made by unregistered 
instrument.” 

3 There has however m this connection been no such 
notification by the Local Government of Ajmer- Merwara. 
Therefore all leases of immovable property in the Province 
if they are reduced to writing must be registered. This lease 
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which was for a period of only one year was admittedly not 
registered 

•) Non as is clear from S 107 a lease of the present 
hind since the period for which the lease is granted does not 
exceed one >ear may be made either by a registered 
instrument or b> on! agreement If there is an oral agree 
ment but it is reduced to the form of a written lease, that 
lease must be registered under the provisions of S 107 ]f 
it is not registered it cannot be adduced in evidence 
unless the Local Government concerned has notified 
that the lease maj he made by un registered instrument 
Since, as I have already stated, that is not the case m this 
Province this instrument being unregistered cannot be 
admitted in evidence I think the onlj meaning that I can 
attach to S 107 the second paragraph of which was 
substituted for the original b> an amendment m 1904, is that 
any instrument of lease in default of a Local Government 
notification to the contrary if reduced to writing and unregis 
tered must be rejected in a Court of Lan 

5 Settion 91 of the Evidence Act states that iihen 
the leans of a contract of other disposition of property have 
been reduced to the form of a document, no evidence shall be 
given in proof of the terms of such contract or disposition 
except the document itself or secondary evidence of its 
contents where that is permissible inlaw In the present 
case there is no doubt that the terms of this disposition of 
property have been reduced to the form of a document and 
therefore no evidence can be given in proof of the terms of 
this disposition except the document itself Now the docu 
ment is unregistered and as under section 107 (2) I have held 
that it is necessary that it should be registered it is clear that 
it cannot be adduced in evidence The question then arises 
‘‘Can this lease or disposition of property be proved and can 
any evidence be adduced as to the rent that was being or 
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ought to have been pa.d and how long >f at all .t has remamed 
u nDa id?” My attention has been directed to many ru mgs 
the Calcutta High Court in this connection. The earliest 
case in that Court on wh.ch all subsequent cases appear to 
be based is that of Snrabh Naram Lai v. Catherine Sophia 
decided in 1896 The two learned judges who decided that 
appeal there state as follows. 


“A tenant can prove his tenancy right without proving his lease if he 
has one and so even if the provisions of leases are inadmissible 
for want of registration this will in no affect the plaintiff s right 


to recover the possession of the land h 

With great respect this view is I think correct but there is no 
indication that the learned Judges examined the la w on the 
subject nor is it possible to deduce the means by which it was 
held that section 91 of the Ewdence Act had this meaning. 
None of the subsequent rulings of that Court throw any light 
on the subject 

6. As regards the two Madras rulings which have been 
brought to my notice the case of Nangah v Raman 2 has 
been dissented from in a subsequent ruling of the same Court. 
With respect I agree with the later Judges that that case is not 
correctly decided The second Madras case is Venbatagin 
v Raghava 8 . Here again apart from the earlier case to 
which I have already alluded there is no consideration -of the 
authorities nor apparently of the law on the subject, * The 
result of that case is to affirm without reasons the view taken 
by the Calcutta High Court to which I have already alluded 
in Snrabh Naram v Catherine Sophia 1 The next case to 
which my attention was drawn was Nago v Tukaram 4 
. decided by the Judicial Commissioner of Nagpur in 1917 
The same principle has there been again affirmed as in the 
Calcutta rulings, but as I have stated, I am not prepared to 
accept this view without further consideration m view of the 
absence of any expressed ratio decidendi. 


The following inferences to rulings cited m this case are o U is-Ed 

Calcutta 2 I L R 7 Mad 226 3 I L R 9 Mad 

^ AIR 1918 Nag 69 5 I L R 41 Bom 466 d 


142 
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7 The true mterprc tation of section 91 of the Evidence 
Act ,n this connection appears I think ,n the case of 
Chotulal \ Bat Mahkor * decided b) the Bombay High 
Court in 1917 That case related to a partition but a 
partition is also no less than a lease a disposition of property 
and the same principles in my opinion therefore apply to 
both where section 91 of the Evidence Act is concerned. 
Section 91 prohibits an> oral evidence being given of the 
terms of an) disposition of property irbich has been reduced 
to writing and it must therefore be decided here what is the 
esact meaning of the phrase ‘ the terms of any disposition 
of property' In this connection the dictionary meaning of 
"terms” is interesting It runs as follows.’ — 

Propostliana, limitations or provisions stated or offered as in 
contracts for tho acceptance of soother and determining the 
natnre and scope of the other conditions as, the terms of the 
6ale Terms cash 

The gist of this definition is that terms are conditions or 
provisions determining the nature and scope of an agreement 
That being the case all the agreed arrangements in a docu 
ment will I think be incapable of proof b> oral evidence 
But that does not mean that external matters existing apart 
from the document are not pibveabJe Facts of this kiiid 
may be proved in the same way as any other judicial fact. 

If therefore a rate of rent has been agreed upon between the 
parties and recorded in any unregistered lease, no oral 
evidence may be given of that agreed rate But if rent has 
been paid, there is nothing so far as I understand the 
section to prevent proof of that payment being adduced 
independently of the document Id the same way if as a 
matter of fact the parties are related to each other as landlord 
and tenant there seems to me to be no reason for 
supposing that that fact cannot also be proved. Tbe object 
of section 91 is I think to prevent litigants giving conjectural 
evidence about facts which have been made certain by a 
written record. It is not intended to prevent persons giving 
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evidence of facts which are in actual existence quite apart 
from any documentary evidence on the subject Applying 
these principles to the present case if the plaintiff wishes to 
recover rent the fact that there is a document or lease in 
existence which ought to have and has not been registered 
and is therefore inadmissible will not prevent him from 
adducing evidence of the existence of the fact that the 
defendant has been m possession of his property as a tenant 
and has at some time been paying rent to him at some 
definite rate, oral evidence of which may also be accepted in 
Court 

8 As regards the fact that defendant is in possession 
the written statement makes the point clear. The learned 
Small Cause Court judge has apparently partially relied on 
the lease which, as I have already held, cannot be adduced 
m evidence. There remains therefore only the evidence of 
plaintiff’s husband Yusuf All and three witnesses on behalf 
of the plaintiff who did not appear as she was a Pardah 
Nashm lady All these witnesses are agreed in stating that 
the defendant is the plaintiff’s tenant and that the rent fixed 
between the parties was at the rate of Rs 6 /~ p m The 
plaintiff’s -husband states that only one month’s rent was 
paid at Rs. 5/- p. m In my opinion the rate of rent agreed 
upon must be regarded as one of the terms of the 
lease and therefore no oral evidence can be allowed as 
regards that rate The only evidence that can be considered 
in this connection is that Rs 5/- was actually paid for one 
month. In my view the evidence of the plaintiff as regards 
the existence of the tenancy is preferable to that of the 
defendant 

9. I hold that the relationship of landlord and tenant 
existed between the parties as stated m the plaint from 19th 
November 1937 I accordingly allow rent at the rate of 
Rs 5/- p. m from the 19th November 1937 upto the date of 
the institution of the suit less Rs. 5/- one month’s rent 
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^a-iTmn f d TherC Wl11 1)0 3 dlrectl0n also for the 
pajmcnt of future interest at 6% from the , DStltw , on of 

the suit nnt.l real, aatton of !the amount I dtrect ttat costt 

in both Courts should be borne by the defendant 


Decree Modified 


Before Mr. R W H Dawes. 

Kishem Das and Others „ Appellants. 

Versus. 

Moor Mohamcd and Others Respondents. 

\fisc. Civil Second Appeal No 12 of 1939 decided on 18th 
October 1939 arising out of the order dated 3rd January 1939 
passed bj the Second Additional District Judge, inMisc. Civil Appeal 
No 72 of 1938 

Cfvtl Procedar* Cod* (V of ISOS)— O 21 R 18 AppUrollon fee «xrroU«w 
In Flrai Dim* — St|iuter« by oat partner taffkleftb — II mot diccmitt to 
tb*t It U fot benefit of «Q ptitnm 

Where one or any of the decree-boJdM* fiie an a location application 
without stating on that application thut they are acting in the interests of 
the whole body of the decree holder*, their action doe* not necetsanJy 
invalidate the execution application and if any snch defect is pointed out 
amendment of the application should be allowed Where a firm is 
concerned these remarks do not stnctly apply So soon as the name of the 
firm is entered in an application this entry automatically signifies that the 
application i# being made on behalf of all the partner* in a firm (Para 4) 

Messrs. Ohttu Lai Dhanofra and Akshai Stngh Dangt—Fot Appellant*. 

Mr Abdul Qadir Bit— For Respondents. 

Judgment — In this second appeal the facts are that a 
firm obtained a decree in the name of the firm through one of 
the partners— Manohar Lai The execution application was 
filed by the same firm through an other partner named Kishen 
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Lai Both the Court of first instance and the District Court 
held that this execution application suffered from a fatal defect 
in that it was not entered in the application that it was being 
made for the benefit of all the partners This view is not 
correct in law. As is well known any partner in a firm is 
entitled to cairy on the business of the firm in his own name. 
It is true that partners m a firm are joint owners but transac- 
tions on behalf of the firm are by law capable of being signed 
by one partner and being valid so far as the firm is concerned. 
Moreover not only is this the law, but it is the ordinary 
practice Therefore when a decree is passed m the name of a 
firm it is automatically passed for the benefit of all the 
partners When an execution application is made m the 
name of the firm it is automatically made on behalf of all the 
partners merely by reason of the fact that the application 
stands in the firm’s name even though it may only be signed 
by one of the partners There is a great difference between 
a firm and a series of unrelated joint owners. 

2 The learned Judge of the District Court has relied 

♦ 

upon a case of this Court Muhammed Aziz UUah v Abdullah 
decided by Norman J C in 1936 That case was m fact not 
a decision at all The learned Judge there merely stated that 
he was inclined to the view that it was necessary that where a 
darkhast application was filed by two out ol eight joint holders 
it should be mentioned that the darkhast was filed on behalf 
of all of them It is unfortunate that the Head Note appears 
as if this point had been finally decided by this learned 
Judicial Commissioner Q* expression of opinion by a Judge I 
is not necessarily a decision? Moreover so far as the decision 
is concerned the authorities are not discussed This supposed 
decision has unfortunately been followed by Weston J. C in a 
subsequent case in 1937 I think there is now no doubt that 
this is not the correct view in law Order 21, R. 15 does not 
state that the execution application must be endorsed to the 
effect that it js made on behalf of all the joint decree holders. 
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Morco\ er that this is not the meaning of the rule is apparent, 

I thinh, from the second paragraph of that rule which states 
that it is the Court's duty where an application is madeby 
any one out of sc\cnl joint decree holders to satisfy itself (ha 
proper steps are taken to ensure that no miscarriage of justice 
occurs as regards the oth-r decree holders. 

a The opposite new has it is true, been taken in a 
Patna case, but that ju^nent has^een ^ ^ ^ 

Ram Vccran ” nam '\ ; Thcre ,t 1S held that the omission in 
the Madras High Court T ^ dec ree holders 

an application for executi > decree ho)dere does not 
to mention that there are ^ the Court when its 

necessanh invalidate the app ^ ^ ^ apphcation to be 
attention is drawn to the ta mor eover strongly 

amended The decision m this «*« ^ v MadHo 

supported by two Lahore case Moham „ ad > In the 

ParsLad ■ and Nas,r„dd<n ' aB the application is by 

present esse howeaer, as I haaesu matenal]y m issue. 

a f.rm this question ,s not, n my op. 

a c> c ond Additional District 
4 1 agree with the learned Se of firm 

difference unamended decree decree 

— » “ ,““«»«,« s.«»> «“ “SS 1 1- 

WaS 2edby one of the partners on holders 

Store 



Part IV] 


RAM PRATAP V. RAM CHANDRA. 


157 


out amendment of the application should be allowed But I 
would also like to point out that where a firm is concerned 
these remarks do not strictly apply So soon as the name of 
the firm is entered in an application this entry automatically 
signifies that the application is being made on behalf of all the 
partners m the firm 

5 I therefore set aside the findings of both the low er 
Court and the first appellate Court and direct that the execu- 
tion application be re-instated with costs in all Courts 

Appeal accepted. 


Before Mr. R W H. Davies 
Rani Pertab B Goel , Mr . . Applicant. 

Versus 

Ram Chandra Agarwal, Mr. Opposite Party 

Small Cause Court Revision No. 64 of 1939, decided on 6th 
October 1939, arising out of the order, dated 13lh May 1939, passed 
by the judge, Small Cause Court, Ajmer, m Suit No 1384 of 1937 

Civil Procedure Code (V of 1908) — S 73 & S. 60 (l) (?) (a» emended by 
Act IX of 1937) — Half salary of public servant already under attachment under 
S. 60 (l) (?) before enactment of Act IX of 1937 — A subsequent creditor entitled 
to get a smaller portion of the salary attached under Act IX of 1937 — Both still 
entitled to reteable distribution of salary as attached under previous decree 

A creditor institutes a suit prior to 1st June 1937 and obtains a decree 
against a public servant. Half of the salary of tte public servant is attached 
under S 60 (l) (i) as it stood before amendment by Act IX of 1937. 
Another creditor institutes a suit after 1st June 1937 and obtains the decree 
against the same public servant In this execution a smaller portion of the 
salary is attached according to the provisions of S 60 (l) (l) as amended by 
Act IX of 1937 Held, both decree holders are entitled to-rateable distribu- 
tion of the half salary attached m the first decree 

Mr Daya Shatihir Bhargava — For Applicant 

Mr Kaushal Das Ceedwama — For Opposite part} 
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Order This is a revision from a decision ol the Small 
Cause Court The facts are as follows 


2 A ie a debtor, a public servant B is his creditor 
Originally so far as the salary of A was concerned, m certain 
circumstances one of which was the present, one half of his 
schry less Provident Fund could be attached for the payment 
of debts Subsequently a new law was enacted which laid 
down that in the present case only half of his salary oier 
Rs 100/ less Provident Fund subscriptions feould be attached 
for the same purpose. That amendment to the Civil Procedure 
Code further laid down that the reduction in the amount of 
money that could be attached would not apply to suits or 
proceedings instituted before 1st June 1937 The present 
creditor B is such a creditor haung instituted a suit for the 
amount due to him before 1st June 1937 The result is that 
so far as he is concerned the amount that can be attached 
from A s salary is half of that salhry less Provident Fund. A 
subsequent creditor is only permitted to attach half of such 
of the salary as is over Rs. 100/ 


3 The question that now arises for decision and has been 
in fact decided by the Small Cause Court Judge is as lo how 
this amount is to be distributed between the creditors one of 
whom instituted his action before 1st June 1937 and another 
who instituted proceedings after that date It might appear 
on first sight that the earlier creditor should receive preferen 
tial treatment in this respect But in my view and 1 agree 
with the learned Small Cause Court Judge the provisions of 
section 73 of the Civil Procedure Code prevent any such 
preferential treatment being given Section 73 of the Civil 
Procedure Code is quite clear and there is no doubt that if 
preferential treatment were to be given to the 6rst creditor 
the terms of that section would be transgressed The learned 
counsel for the opponent m my opinion rightly said that had 
legislature intended to alter the cleardirections of that section 
they would while enacting the variation in the section to which 
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I have already referred also have enacted a proviso to section 
73 There is no such proviso on the statute book and there- 
fore I agree with the learned Small Cause Court Judge that 
the assets should be distributed in accordance with the terms 
of section 73. 

4. The rule is therefore discharged and the application 
dismissed. In the circumstances of the case I make no order 
as to costs. 

Rule discharged . 


BnroRn Mr R. W. H. Dwiizs. 

Cham city Mst ... . .. Applicant. 


Versus. 

Chlulcr Mai and Of has .. .... Opposite parties 

Small Cause Court Revision No 60 of 1939, decided on 9th 
October 1939, arising out of the order, dated 6th April 1939, 
passed by the Judge, Small Cause Court, Nasirabad, in suit No 129 
of 1937. 

Civil Procedure Code (V of 1808) — 0. 8, R. 6 — -Claim for board and 
lodging cannot be claimed at a tet off. 

Where no amount is agreed for board and lodging the amount claimed 
cannot be called an ‘ascertained” sum Hence it cannot be claimed by way 
of set off 

Mr Ram Cliandia Airun — For Applicant 

Mr. Rtkhab Chand Jam — For Opposite parties 

Order. — The facts of this Small Cause Court Revision 
are as follows. 

2. Plaintiff filed a suit for a sum of money which was admit- 
ted by the defendants. These latter however pleaded a set off. 
I have only to decide here whether the decision of the learned 
Small Canse Court Judge that this set off was admissible is 
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in accordance with law Order 8, Rule C lays down (hat a 
defendant at the first hearing of a suit for the recovery of 
moncj from him ma> present a written statement containing 
particulars of an ascertained sum of mone) sought to be set 
off by him against the plaintiff's statement of claim The 
legal point for decision here is the meaning of the word 
‘ascertained The applicant urges that the set off claimed 
here is not one for an ascertained sum 1 agree with his new 
Amongst other 6ums sought to be set off is one of Rs. 35/ 
alleged to lie due to the defendant because a certain relative 
of the plaintiff was fed and housed by the defendants for a 
certain period of time No fixed amount either monthly or 
for the whole period was ever agreed on between the parties 
to be charged for the boarding of this relative The amount 
fixed therefore b> the defendants is purely arbitrary and 
could not be decided by the Court without taking evidence 
and hearing counsel in the matter In ro> opinion this 
amount cannot be called an ascertained sum of money The 
learned Small Cause Court Judge has I think committed a 
legal mistake in his interpretation of the meaning of the nurd 
‘ascertained " 

3 The case is therefore remanded to his Court with 
directions that it should now be determined in accordance 
with law and with regard to the above remarks. The 
applicant must receive his costs in this Court from the 
appellant. Rule made absolute 


Case remanded 
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SINGH V. AMAR SINGH. 161 

R W. H. Davies. 

. Appellant 


Versus. 

t 

Amur Singh , S and Others ... .... Respondents. 

Civil First Appeal No 44 of 1939, decided on 24th October 
1939, arising out of the decree, dated 12th April 1939, passed by 
the Judge, Small Cause Court, Ajmer, in suit No 16 of 1939. 

Ajmer Laws Regulation (HI of 1877) — S. 33 — Interest to be decreed not to 
exceed the Principal received by Defendants. 

An account should be taken of sums of money and value of goods and 
so forth actually advanced to the plaintiff and an amount equal to this sum — 
and no more —be decreed for interest 

Mr Shn Kishen Agarwal — For Appellant 

Mr Raghn Nath Agarxval — For Respondents 

Judgment. — This is a first appeal An ex-parte decree 
was passed in the lower Court for a sum of Rs 13,000 /- The 
only point raised in this Court was as regards the amount of 
interest allowed by the trial Court It is quite clear that 
there has been a slight mistake in this connection Section 
33 of Regulation III of 1877 lays down that interest which 
may be decreed by a Civil Court may not exceed the amount 
of the principal sum of money received by the defendants. 
The arguments in this connection are clearly set out in the 
case of Ram C hander Vs Rad ha Kishen decided by this 
Court in 1934 

2 I therefore direct that an account be taken of sums 
of money and the value of goods and so forth actually advanced 
to the plaintiff and order that in the matter of interest an 
equivalent sum to this sum and no more is added and that 
an amended decree do issue m respect of this sum. As regards 
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costs the appellant did not care to defend the suit ro the 
hTmi^T! 1 direct that l/10th of the respondent's costs 
be pa.d by the respondent and the remainder by the appellant 
The appellant is responsible for his own costs. I allow 
interest at 6 per cent on the amount decreed from the date 
of the institution of the suit until realization 


Appeal accepted 


Before Mr R W H Davies 

Sura] Mai Plaintiff Appellant. 

Versus 


Ghvsu Lai and Others Defendants Respondents. 

Civil First Appeal No 29 of 1939 decided on 5th October 
1939 arising out of the judgment and decree dated the 8th February 
1939 passed by the 2nd Additional District Judge Ajmer in civil 
suit No 11 of 1934 

Specific R»Il.f Act (I o I 1877) — 3 41— Oro-.ll prtc hr 

pr operties — 3 »!• d»*d cannot b. cat atlda for wtw proj»«tl« 

A sale deed transferred a series of properties for all of which taken 
together an over all price had been fixed No. particular price was fixed 
for any particular property 

Held the salo deed ires ]omt and mdiviefblo. A Suit to Mt asido tio 
sale deed with respect to some of tho propertm did not Ho. 

Mr Mali Prasad Helms— For Appellant 

Messrs. Ram Chandra A, run Pannalal Afanral Shjam Sunder 

Lai— For Respondents. 


Judgment —In this first appeal the plaintiff who was 
non suited in the lower Court instituted a suit against the 
respondents to set aside a portion of a sale deed on 
that that sale deed was fraudulent. The reit was in 
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year 1929 For totally insufficient causes it has now come 
up no less than 10 years later in first appeal. The suit was 
perfectly simple and most of the time appears to have been 
spent between the Court of the Sub judge, Bcawar and the 
District Court in deciding what was the \aluation for jurisdic- 
tion purposes and also for Court fees. The matter could 
and ought to have been decided at one hearing. So far as 
this appeal is concerned it must plainly be dismissed. Ihe 
sale deed which is translated at page 152 of the Paper Book 
is a succinct document and \ery deary transfers a series of 
properties for all of which taken together an over-all price 
has been fixed Nowhere has any pailicular price been fixed of 
any particular property and the *ale deed is therefore joint and 
indivisible so far as these properties arc concerned. The 
appellant plaintiff instituted the suit to set aside the 
sale so far as some of these properties were concerned. 
The lower Court rightly held that the whole deed was 
indivisible and non suited the plaintiff. No other view is 
possible. 

2. This appeal is therefore dismissed with costs which 
are assessed at the full amount prorata so far as lespondent 
No. 1 is concerned, and at the minimum fee of Rs. 150/- so 
far as respondents Nos. 2 and 3 are concerned. 

Appeal dismissed . 


Before Mr. R. W. H. Davies. 

Lobo , L. S. .... .... .... Applicant. 

Versus. 

Jagat Naram Khatn .... .. Opposite party. 

Small Cause Court Revision No 70 of 1939, decided on 23rd 
October 1939, arising out of the judgment, dated 18th July 1939, 

passed by the judge, Small Cause Court, Ajmer, in Small Cause Suit 
No. 1460 of 1939. 
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U»ttrion» lotDI Act ( J £ 

Aft^a Intrrt.t «» R, 75 % r.doc*d 4033%, 


3 — Lom to Gorormnwt 


Loan Bdvancod to Government servant on basts of promitsoiy note 
Interest at 75% was agreed upon in the promissory note 


Hdd The rate ot 75% was excessive and transaction unfair Rate of 
33% was reasonable in tbe area instances of tbe case [Paia 1] 

Mr Hukat B&fian Lai Bftargava — For Applicant. 

Mr Djbi Dayal Bhargavo-— For Opposite party 

Order — In this revision application the facts are that a 
Government servant, a telegraphist, borrowed Rs 300/ from 
a money lender Interest at 75 % was agreed upon m the 
promissory note Afer a sum of Rs 582/ had been paid the 
money lender brought another suit for Rs 300/ together with 
interest The period of the loan was 37 months. Under the 
Usurious Loans Act section 3 in my opinion the rate of 75% is 
excessive The transaction was also I think substantially unfair 
The borrower is a Government servant and therefore it 
cannot be said that the loan was entirely unsecured As 
regards the high rate of interest there might possibly be 
circumstances making such a rate admissible Here no 
reasonable explanation has been offered In my opinion in 
the circumstances a rate of approximately 33% is reasonable* 

2 I therefore open the transaction from the beginning, 
hold that the original loan was Rs 300/ and direct that 
interest at a rate of 33% be calculated on that loan from the 
date of the transaction until the date of the suit This 
amount must be repaid by the borrower to the lender 
less a sum of Rs 582/ already paid. I am told that the 
creditor has by attachment of the debtor s goods secured a 
further sum of Rs. 75/ but no judioal proof has been offered 
of the circumstance I direct therefore that in accor nee 
with the principles herein laid down what is owing 
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calculated and a decree do issuse for the amount together 
with future interest at 6% from the date of the institution of 
the suit until realization I make no order as to the costs of 
this re\ iston application. Rule made absolute. 

Dccicc modified. 


BcroRn Mr. R. W. H. Davies. 

Bhoma and Others .... .... ....Appellants 

Versus, 


C/oto/i . .. .... . Defendants 

Crimm.il Appeal Nos 21, 22, 29 and 30 of 1939, decided on 
30th October 1939, arising out of the order passed by the Sessions 
Judge, Ajmer- Mer\va r a, Ajmer. 

Criminal Trial — Committal Proceeding* — Duty of Maghlratc * — Note 
cutting— Ordinarily committal. 

Ordinarily cases of nose cutting should be committed to the Court of 
Sessions for tnal. 

Messrs Parmatma Swamp and Jawand Lai Dulia Choudhat y— 
For Appellants 

Khan Bahadur Abdul Wahid Khan— For the Crown. 

Judgment. — Read the order of this Court in this 
connection dated 25th October 1939 The case from the 
Court of the Extra Assistant Commissioner and Magistrate 
First Class, Bcawar, has now been received. From a perusal 
of the two cases and from the statement of Bhanwarlal it 
appears that the two transactions were so intimately connected 
that they should have both been tried in the same Court. 
Moreover the sentences inflicted in the Beawar Court appear 
to be totally inadequate, if the accused have been rightly 
convicted. 
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2 As regards the proceedings m the Sessions Court I am 
satisfied that the two accused have been gravely prejudiced 
by the appointment of only one counsel to defend them when 
their defences were mutually conflicting It would be unwise 
to enlarge on the matter here The proceedings m Case No 
84 of 1938 of the Court of the Extra Assistant Commissioner 
Beawir, and Sessions case No 2 of 1939 are quashed I 
order that both cases be heard together afresh in the Sessions 
Court if the case against the accused in the Court of the 
Extra Assistant Commissioner does not end m acquittal 
I might add for the general information of Criminal Courts 
in the Province that ordinarily cases of nose cutting should 
be committed to the Court of Session for trial 

Ordered according /j 


Before Mr R W H Danes 
Nanda ~ Applicant. 


Versus 


Hira and Others ... - Opposite parties. 


Criminal Revision No -IS of 1939 decided on 31st October 
1939 arising ont of the order dated 30tb June 1939 passed b> the 
2nd Additional Sessions Judge, Ajmer in Criminal Revision No 49 
of 1939 


Ctahud Procter. Cod. (l»99>-S 437 ud 3. dJS-ApjJU. •“"' d 
oc,h .o h»». k.» by 3 twice Court ted 1“ *“”“ 1 k “ 

proptrlr 

Not only has It to appear that the accused person who was aeqoltlod 
ought to have been tried in the Sessions Court. but it is 
it must be shown to the satisfaction of tb. RevWonal Court that the 
accused has been improperly discharged by the inferior Court 


Mr Shamshul Oam Khan—V or Applicant. 

Mr Shyam Swamp fSathur—Far Opposite party 
air Madan ilohan Haul — For the Crown 
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Order. — In this criminal revision application the facts 
are that an accused was charged in a magisterial Court with 
an offence of forgery of a valuable security under section 
467 I P C., a case exclusively triable by the Court of Session 
The learned Magistrate failed lo realize this He considered 
the case on its merits and after weighing up the evidence 
came to the conclusion that it was unsatisfactory, and acquit- 
ted the accused An application was then made before the 
Sessions Court requesting revision of this order of the 
Magistrate. The learned Sessions Judge declined to interfere 
A revision has now been instituted in this Court The 
provisions of Section 437 Cr P C are important in this 
connection Not only has it to appear that the accused 
who was acquitted ought to have been tried m the Sessions 
Court, but it is also necessary, as I understand the Section, 
that it must be shown to the satisfaction of the revisional 
Court that the accused person has been improperly discharged 
by the inferior Court. Section 439 Cr P C which vests 
these revisional powers in the High Court permits the High 
Court to interfere in its discretion I have considered the 
evidence in the case and ha\e studied the judgment of the 
learned Magistrate as also of the learned Sessions Judge I 
do not think that the accused person has been improperly 
discharged While it is true that strictly speaking the 
accused should have been committed to the Court of Session, 
from a perusal of the evidence I am of opinion that even if 
the case had gone to the Sessions Court, the accused would 
have inevitably been acquitted I do not therefore see any 
point m interfering under Section 439 Cr P C The only 
result would be waste of time and public money, and the 
accused would, as I have already stated, in my opinion be 
certainly again acquitted 

2 I therefore decline to interfere 


Revision receded 
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Law Point anting m a Cate. 

Note— The Law Point anting in the under mentioned cose u given 
The Judgment it not printed in JM Thru Law Points or. g,„„ on!, 
/or convenience of our reader, and on not jot bewg cited as such 
— Ed A M L J) 

Before, Lord Rower, Sir Lancelot Sanderson 
and Sir George Rankin 

Biradh Hal, Seth and others .. Applicants 

Versus 

Selhan, Prabhabhat t Kunwar and others Respondetns 

Privy Council Appeal No 44 of 1937 

(») CM! P C (lfloa) — O 41 R 17 — Inafwmot wttn *m rtNutd Ry trUl 
cotirt on «cootmt of hi* bWa* u comil In ths cut — Appsfbt* Coort am 

r#etwd hit evidence under O 41 R. 27 

Where an important witness to the proceedings had been tendered as 
a witness at the trial but refused by the trial Judge on the ground that be 
was engaged as counsel In the case the Appellate Court can record his 
evidence at the appellate stage under 0 41 R 27 

(b) Hfnda — L»tt — Adoption — Gtvtn* and tnktxrg — Snffldooey of arldmcwpj ata t. 

Where a widow has entered Info a deed of adoption whereby she 

purported to have adopted ns a son to her deceased husband a boy the 
evidence that the boy was present at the time when the sub registrar pot 
to his father and to the widow the question whether they had executed 
the deed Is sufficient to prove a giving and taking 

(c) Privy C<7undl — Conc wiml £mU»y» of fact — Inlerfsrsne* 

Where it is not shown that the concurrent findings of fact upon 
Certain issue have been arrived at by reason of any error of method or 
mistake or through neglect of any aspect of the evidence the Privy Council 
would not depart from the important though not inflexible rule of practice 
that concurrent findings of fact should not be disturbed 

Messrs. L P E Pugh S 51 Prtn&Ia and W W K Page— 

For Appellant*. 


Messrs. A M Dunne W Wallach C S Rnxaste Sir H S- Oour 
Messrs J M Partkh Dingle Foot Sir Thomas Strangman 
and Ur A G P Pull an— For Respondents. 


Solicitor* for Appellant » 
Solicitor * for Respondents 


Ranke n Ford and Chester 
Hy S L. Polak A Co, Doughs ft Dold 


and Sandeson, Lee and Co, 

(The foH tot of th* Jndjmeot is printed at A. I- 


R. 1039 P C 152 — Ed.] 


ENP 
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*13. Supplementary List of Pleaders. 

Notification No 643(669, dated 23rd June 1939, issued by the 
Judicial Commissions of Ajmer Merwara. 

Annual Sanad of the following Pleaders has been renewed for the 
year 1939 

57 Mr. Mool Chand Asawa. 

58 Mr. Trolola Nath Sharma- 

59. Mr Dwarka Persad Bhargava. 

60 Mr Sheikh Mohammed Yusuf Qureshif. 

\ 

The -following further additions have been made till December 15, 
1939.— Ed., A. M. L. J. 

Advocates. 

80 Mr. Shyam Sunder Deedwania 

81. Mr Sn Krishna Agarwal. 

82 Mr. Han Datt Ubana. 

Pleaders. 

61 Mr Jahangir Khan 

62. Mr. Vishwa Nath Misra 

14. Amanat-Nama. 

Notification, dated 3rd August 1939, issued by the Judicial 
Commissioner, Ajmer- Merwara. 

No 895/J -VII-38 — In exercise of the powers conferred b} 
section 125 of the Code of Civil Procedure, 1908 (V of 1908), the Judicial 
Commissioner, Ajmer-Merwara, with the previous approval of the Provincial 
Government, and m supersession of the Chief Commissioner’s notification 
No 736, dated the 6th December, 1877, is pleased to make the following 
additions to the Civil Procedure Code with effect from the 1st September 
1939.- 

1 Order 21, Rule 43 — Renumber this rule as sub-Rule (l) and add 
the following further proviso and sub-rules (2) and (3) — 

*Tbis Supplements the list printed at pige 11 of the current volume —Ed A M L J 
tDied— Ed A. M L J 
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and prodded also that, when the property attached consists of 
live stock, agricultural implements or other articles which cannot 
conveniently be removed or cannot conveniently bo accommodated 
In any storehouse in the district and the attaching officer does 
not act under the first proviso to this rule, he may at the instance 
ot the judgment-debtor or of the decree bolder or of any^person 
claiming to be interested in such property leave It m tho village 
or place where it has been attached — 

(a) in the charge of the person at whose instance the property is 
retained in such village or place, if such person enters into a bond 
in tho Forth No 35 A of Appendix E to this Schedule with one 
or more sufficient sureties for its production when called for or 

(b) in the charge of an officer of the Court, if a suitable place for its 
safe custody be provided by any of tho parties to the case free of 
charge and the remuneration of the officer for a period of 15 
days at such rate as may from time to time be fixed by the 
High Court be paid in advance or 

(c) in tho charge of a village lambardar or such other respectable 

person as will undertake to keep such property subject to the 
orders of the Court, if such person enters Into a bond in Form 
1 5-B of Appendix E with one or more sureties for its production 

(2) Whenever an attachment made under the provisions of this rule 
ceases for any of the reasons speHfied in Rules 55 57 or 60 of 
this order the Court may order tho restitution of the attached 
property to the person in whose possession it was before 
attachment 

(3) When property fa made over to a custodian trader sub-clause 
{,) or (c) of Clause (1) the Schedule of property annexed to the 
bond shall be drawn op by tbe attaching officer in triplicate, and 
dated and signed by — 

(a) the custodian and his sureties. 

(b) the officer of the Coart who made the attachment. 

(c) tho penan whose property fa attached and made over 

(d) two respectable witnesses. 
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One copy will be transmitted to the Court by the attaching officer and 
placed on the record of the proceedings under which the 
attachment has been ordered, one copy will be made over to the 
person whose property is attached and one copy will be made 

over to the custodian ” 

2 Add the following forms as 15-4. and 15-B to Appendix E of 
Schedule 1, Civil Procedure Code - 

FORM NO. 15-A 

Bond for safe, custody of moveable property attached and left tn 
charge of person interested and sureties. 

(O 21, R. 43) 

In the Court of 

Civil Suit No of 

A B of against 

C D of 

Know all men by these presents that we, I J. of etc., 

and K L of etc , and M N. of etc , 

are jointly and severally bound to the Judge of the Court of 
in Rs to be paid to the said Judge, for which payment 

to be made, we bind ourselves, and each of us, in the whole, our and each 
of our heirs, executors and administrators, jointly and severally by these 
presents 

Dated this day of 19 

And whereas the moveable property specified in the Schedule 
hereunto annexed has been attached under a warrant from the said Court, 
- dated the day of 19 in execution 

of a decree in favour of m sm t 0 f 

19 on the file of 

and the said property has been left in the charge of the said I J 

Now the condition of the obligation if that, if the above bounden 
I J. shall duly account fot and produce when required before the said 
Court all and every the property aforesaid and shall obey any further order 

of the Court in respect thereof, then this obligation shall be void . otherwise 
it shall remain m full force. 

t 
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t J 

K L. 

M N 

Signed and delivered by the above bounden In the preJence of 
FORM NO 1J B 

Bond for u/c cu.lody c J moreoh/e pnttrly attached and Ufl in 
charfa of any Person and sureties 

(O 21 R* 43 (1) (c) ) 


In the Court of 
Civil Suit No 
A B of 

C. D of 


of 

against 


Know all men by .hew, preaenU, tbatwe, I J of 
K l. of otc^ and M N ot Jn 

nod teverally bound to the judge of (be Court^ ^ ^ ^ ^ Jo dg* for 
Rupee* mnelves, and each of UJ, In the whole 

1 - administrator* loJnUy -d —Hr 

by these present*. 


Dated thl* 


day of 


19 


--■rt 

dated the , , ^ 

execution ot a decree m favour of 19 on the flo 

No and the EtSd property bae been 1 

the charge of the eld I J 

Now the condition of .«• ' the *dd 

— - ft ^ “ downmeootlonH, 

bouu ^ 011 1 i 



Notifications] adjournments for counsels’ illness. 


23 


Civil Procedure Code, as if the aforesaid I J were a surety for the 
restoration of the property taken m execution of a decree 


I J 
K. L 
M N 

Signed and delivered by the above bounden in the presence of . 


15. Adjournments for Counsel’s illness. 

Circular No 10, dated 26th September 1939, issued by the Judicial 
Commissioner — 

The Judicial Commissioner is pleased to direct that Judges and 
Magistrates should observe the following procedure where adjournments are 
requested on the ground of illness of counsel 

An adjournment should be granted unless there has been undue delay 
A In Criminal m notifying the fact to the Court concerned Ordinarily 

matters jf ^Jnegg hag supervened 10 days or more before a 

hearing, the accused or his counsel will be required to make arrangements 
for a fresh counsel The fact of illness having occurred must be notified 
to the appropriate Court within four davs of its occurrence 


All Courts should fix dates in consultation with counsel where possible. 
B In Civil Where application is made and adjournment requested 

matters on the ground of illness of counsel adjournment shall 

ordinarily be granted unless inordinate delay has occurred between the 
onset of the illness and the date of receipt of the application A delay of 
15 days is inordinate delay Courts are reminded that when adjournments 
are granted the costs of the hearing are within the discretion of the Court 
and may be awarded to either side They should ordinarily be so awarded 
where undue or deliberate slackness or delay has occurred on either side 
Medical certificates need not be produced by Public Prosecutors, Government 
Pleaders, Bemsters and Advocates but this does not absolve them from 
making applications for adjournments for illness If applications for 
adjournment are made on false pretexts of illness action may be taken 
against the offender under Section 14 (b) of the Rules for the Enrolment 
of Advocates and Pleaders 
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16 Sammons to I*timr*rd*rr. 

C.rcnlo, No ULUS doted 27, h October 1939 , m U by the 
Juataal Commtxttoncr 

In \low of the fact that the practice of sanding summons to Zstimtar 
dars is not consistent in the Courts of this Province, the Judicial Com 
missioner is pleased to order that in future summons to Ittirarardars shoe Id 
issue in the form below — 

From 

(Judge) 

To 

(Istimrandar — Append his proper titie as set oat in 

Local Roles and Orders" Volume III Page 420) 

(Description of the suit) 

Sir 

I have the honour to state that your attendance is required to give 
evidence on behalf of the In the above 

suit. You arc therefore requested personally to appear before this Court on 
the day of 19 

at o dock in the forenoon, 

I have the honour also to inform you that if you fall to comply with 
this order without lawful excuse you will be subject to the consequences of 
non attendance as provided in rule 12 of Order XVI of the Code of Civil 
Procedure 1908 Travelling and subsistence allowance are payab/e to you 
on your appearance 

Would you kindly acknowledge receipt of this letter on the attached 
form and return it to me retaining the duplicate letter for year own use 

I have the honour to be 
Sir 

Your most obedient servant. 
Judge 

Form of Acknowledgment 
, , . j from 

Received a letter No dated 

on 

Signature of the Istlmrardar 

This shocU b. Mint to th. Mmmrdnr m dnpltotio Bnd bo ^onU bo 
served personally where possible- 
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18, Reorganisation of Civil Jurisdiction. 

Number B 640-51 -tv-B, dated 19th January 1939, issued by the 
Commissioner, Ajinei - Merwm a. 

Subject . — Reorganisation of the Civil Jurisdiction of the Distnct 
of Ajmer-Merwara 


Memorandum . — 

In order to improve and expedite Civil Justice, to enable revenue 
officers to concentrate on revenue administration, the Government of India 
have been pleased to sanction the following proposals — 

[а) The powers of a Sub Judge conferred on (l) the Assistant Com- 
missioner, Ajmer-Merwara, (2) the Extra Assistant Commissioner, Merwara, 
(3) the Sub Divisional Officer, Kekn, (4) the General Manager Court of 
Wards, (5) the Treasury Officer, Ajmer and (6) the Income-Tax Officer, 
Ajmer-Merwara, and the powers of a Munsiff conferred on the Tahsildars, 
and Naib Tahsildars in the district, will be restricted to the trial of rent suits 
only, and the jurisdiction conferred on these Courts to try Civil cases of 
other kinds will be cancelled 

(б) The post of Registrar, Small Cause Court, Ajmer will be abolished 
and a new post of Additional Sub Judge, Ajmer, created 

(c) In future, the provincial Judges concerned m the disposal of 
Civil litigation outside the Judicial Commissioner’s Court and the District 
Court will be known by the following designations 

(i) The Small Causes Court, Judge, Ajmer 
(n) The Sub Judge, Ajmer. 

(m) The Additional Sub Judge, Ajmer 
(tt>) The Sub Judge, Beawar. 

Apart from the work at present performed by the Munsifs these four 
Judges will be responsible for all Small Cause Court and Civil subordinate 
work m the distnct, with the exception of original Civil suits exceeding 
Rs 50,000 /- m junsdiction value, which will be heard by a judge of the 

District Court The duties of the above four judges will be allocated as 
follows — 

(t) The Small Cause Court Judge, Ajmer, will hear all Small Cause 
ourt work of the Ajmer sub-division, excepting Nasirabad Cantonment 
He will also hear special junsdiction civn suits, the valuation of which for 

junsdiction purposes is from Rs 10,000 to Rs. 50,000 in the Ajmer suh 
division 


(>.) The Sub-Judge Ajmer, and the Additional Sub Judge, Ajmer will 
bear all the remaining civil work of the Ajmer Sub-Division except Nasrabad 
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Cantonment and will also hpar special jurisdiction Civil suits the valuation 
of which for jurisdiction purposes is from Rs. 5,000 to Rs. 10 000 The 
allocation of work between these two Sub Judges will be done by the judge. 
Small Cause Court Ajmer 

M The Sub Judge Ajmer, will bear all the Small Cause Court cases 
and other civil work of hekri sub- Division, and also special jurisdiction civil 
*uit* from Rs. 5 000 to R* 50 000 which may anse In the hekri rob- 
diMsion He will spend for this purpose so much time at hekri as may bo 
decided by the Judicial Commissioner Ajmer Merwara, to bo necessary 

M The Sob- Judge Beawar will hear all the Small Came Court 
cases and other Civil work of Beawar sob-division and Nasirabad Canton 
raont and also ail special jurisdiction soils from Rs. 5 000 to 50 000 which 
may arise in these areas. For Nasirabad work be will spend at Nasirabad 
so much time as may be decided by the Judicial Commissioner to be 
necessary 

(d) The powers of a District Court for insolvency purposes conferred 
on the judge. Small Causo Court, Ajmer and the Sub Judge Beawar will 
be withdrawn The insolvency work of the whole District will be 
heard by ono of the two District Judges tns tho whole time District Judge 
whose appointment Is contemplated (and pending his appointment, the 
the temporary second Additional District Judge) Ajmer Merwara. 

(a) The work of the District Judge for Railway lands at present 
performed by tho Extra Assistant Commiciorwr Beawar and the City 
Magistrate, Ajmer (Wde late Foreign and Poh deal Notification No. 332 LB 
dated the 4-6-1936) will be entrusted to one of tho two District Judges 
mentioned in (d) above 

(J) Tho District and Sessions Court powers of all the redden ta and the 
Political Agents m the states of Raj pc tana will be withdrawn and the work 
entrusted to the District and Sessions Judge, Ajmer Merwara. 

(2) It is proposed to bnng into force the proposals (a) to (e) above 
with effect from the 1st March 1939 and the necessary orders are being 
issued by the Local Administration. In the mean time you should take 
necessary steps to notify to the parties any alterations in the dates for the 
hearing of suits that may be found necessary and to have yocr boards 
prepared accordingly 

(3) The Judicial Commissioner has provisionally fixed that the Sub 

Judges, Ajmer and Beawar should stay at Kekri and Nasirabad respectively 
for two consecutive weeks every two months. If in practice the period 
turns out to be too long or too abort it can be altered later The Judges 
themselves should fix the actual dates on which they will rit at Helm and 
Nasirabad . 
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Number B. 4309-33 / iv-(b)-1 , dated May 6, 1939 , issued by the Commissioner. 

Chart showing the distribution of civil judicial business in Ajmer-Merwara 
{This is the same as the chart Printed at page 7 of the current volume but with certain addition, Ed., A. M. L. J.) 

Area of . „ , 1st appeal heard 2nd appeal heard Remarks 
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Notifications.] shariat declaration rules. 

20. Amendments to Criminal Jurisdiction. 

No B 12S35ln'-c-1 , dated the 14th Novembei 1 939, issued by the 
Commissioner. 

The following amendments are made m the statement showing the 
criminal jurisdiction of the various courts in Ajmer-Merwara, issued vide 
this office endorsement No B 5596-5635/IV(c)-l, dated the 31st December, 
1938 —In the column “Area within which the court will exercise Powers” 
against entries Nos 23-Extra Assistant Commissioner, Merwara and 24(a)- 
Assistant Commissioner, Ajmer-Merwara, add the words “excluding Railway 
limits” after the words “Beawar Sub division” and “Ajmer Sub-Division” 
respectively. 


21. Profiteering. 

Proclamation issued by the Commissioner on Scptembci 8, 1939 

The Commissioner is informed that gross profiteering is being carried 
on in the district of Ajmer-Menvara, and that traders are taking undue 
advantage of the situation arising out of the war Traders are hereby 
warned that profiteering will be punished No unjustifiable increase of 
prices will be allowed, and traders are advised immediately to reduce their 
prices to the level at which they stood at the beginning of September 
There is no reason why the existing stocks of imported goods should be 
increased in price 

Refusal to sell goods in the hope that prices will rise is also punishable. 


22. Shariat Declaration Rules. 

Notification , dated 13th October 1939, issued by the Chief Commis- 
sioner, Ajmer-Merwara— Published at P 654 of the Gazette of India 
Part II-A 

No 1518/237*^/38. — In exercise of the powers conferred by section 
4 of the Muslim Personal Law (Shariat) Application Act, 1937 (XXVI 
of 1937), read with the Government of India, Home Department, Notifica- 
tion No 200/38- Judicial, dated the 15th July, 1939, the Chief Commissioner 

is pleased to make the following Rules for carrying into effect the purposes 
of the said Act — 
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1 Shori Rales may be railed the Ajmer Uerwara 

Moshm Personal Law (Sbamt) Declaration Rules, 1939 

2 In those Rules, unless there is anything repugnant in the contest 
Act moans the Muslim Personal Law (Shanat) Apphcatron Act, 1937 


3 Declaration under section 3 sub-section (1' oi the Act shall bo fa 
the form printed in the Schedule hereto annexed and shall be filled by the 
declarant personally or through an agent appointed In accordance with 
section 33 of the Indian Registration Act, 1908 


4 A declarations under section 3 sub-section (l) of the Act shall be 
filed m the Court of the Subordinate Judge in whose jurisdiction the 
declarant ordinarily resides or carries on business and this Subordinate Judge 
shall be the prescribed authority referred to in sectioo 3 


5 Under the provisions of section 3 sub-section (2) of the Act w ere 
the Sub-ordmate Judge having jurisdiction refuses to accept a declaration 
under sub-section (l) the person desiring to make the same may appeal to 
the Datnct Judge, who shall decide the matter finally in accordance with 
the directions laid down in the above section, 

6 The provisions of the Code of Civil Procedure, 1908 shall apply 
as far as possible to all proceedings under section 3 of the Act. 

7 (l) If the declarant Is, on account of bodily infirmity or other 
sufficient cause, unable to attend Court or is a person who does not bjr 
custom appear m public, or is exempted by Government from appearance 
in Court the Subordinate Jodgo may at his discretion and for reasons to be 
recorded by him in writing on the declaration accept his declaration and 
record Ins statement at his residence. 

(2) Where the Judge considers necessary a commission may be Issued 
for the examination of any witness in connection with tho making of any 
declaration 

8 Tho following foes shall be levied and paid at such times and In 
such maimer as is hereinafter laid down* * 

(1) for 61rag a declaration under sectioo 3 sub- 

section (1) *«- Z ' 

(2) for King an appeal under eecUon 3 sub- 

Eccbon (2) R *- 5/ 
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(3) for attendance of the Sub-ordmate Judge at the 

private residence of the declarant ••• Rs. 5/- m addi- 
tion to conve- 
yance charges. 

The fees shall be payable m advance m the form of Court Fee stamps to 
the Officer before whom the declaration or the appeal is to be be filed The 
conveyance charges shall be payable also in advance and in cash. 

9 No declaration shall be accepted and no private residence 
attended until the requistes fee and conveyance charges have been paid. 

10. Application for copies m connection with these proceedings shall 
be made and dealt with in accordance with Court Rules governing the 
grant of copies m civil matters so far as such Rules are applicable. 

Schedule. 

T , , son/daughter of , 

aged lW 1 , resident of of , 

Police station , Tahsil , District Ajmer- 

Merwara, being a Muslim resident of Bntish India and competent to contract 
within the meaning of section 11 of the Indian Contract Act, 1872, do here- 
, by declare that I desire to obtain the benefit of the Muslim Personal Law 
(Shariat) Application Act, 1937, so that the provisions of section 2 of the 
said Act shall apply to me and all my minor children and their descendants 
as if adoption, wills and legacies were specified in that section m addition to 
the matters enumerated therein 
Dated 

1 Signature of Declarant 

2 Signature of the person or persons identifying the declarant, 
with particulars of his or their parentage, caste and address 

Certified that the signature of the declarant and the person or persons 
identifying him/her were appended before me at on the 

forenoon/afternoon of the 19 

(Signature of attesting authority) 


1 



36 


AJMER MERWARA LAW JOURNAL 


[1939 


23 (Amendment m Payment of Weiei R a i at _ 

Notification dated 30th June 1939 , owed by the Chitf Comn,*- 
iioner -Print'd ,n Gacette of India Part II A /or July S 1939 at /aye 


Na 10617. A/37 —In ere rase ol the powerj conferred by sectfon 26 of 
the Payment of Wages Act 1936 (IV of 1936) ns adapted b y the Govern 
raant of India (Adaptation of India Laws) Order 1937 rmd with the 
Government of India, Home Department Notification No F 126/37 
Public dated the 1st April 1937 the Chief Commissioner la pleased to make 
the following amendments in the Ajmer Marmara Payment of Wages Rule# 
1937 published in this Administrations Notification No 7 A/37 dated the 
18th January 1937 — 

Amendment 

I For the existing Role 18 — Annual Return— the following shall be 
substituted — 

18 — Annual Return —A return showing any deductions made 
from wages on account of fines breach of contract and damage 
or Joss, during the calendar year shall be sent by evey factory 
subject to the Act m Form IV ( Deductions from wages) so at 
to reach the Chief Inspector of Factories not later than the 
15th February following the end of the calendar year to which 
it relates. 

II For the words “Total number of persons employed' occuring in 
item 2 in Form IV (Deductions from wages) the words Average number 
of persons employed daily shall be substituted and in item 3 in the same 
Form for the words ‘‘Total wages paid the words ‘Total wage* paid 
including deductions under clauses (d) to (j) of sub-section 2 of tection 7 
but not other deductions’ shall be substituted. 

24 Holiday* during 1W0 

Notification dated 14th October 1939 iaued by the Chief Commh 
sioner — Printed in Gazette of Indio Part II A /or October 11 1939 
P 654 

Nc. 1542/217 A/37 -It is hereby notified that nil ctmttJ office* end 
educational lnaUtoUons trader the Chief Commissioner Ajmer Menrara, *111 
be dosed on the clay* named In the list below which will be observed »5 
public holiday* in the year 1940* — 
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HOLIDAYS 


Classification 

of 

Holidays 


All Creeds 
Mohammedan 
Do 

Hindus 
Christian 
Hindus 
Christian 
Hindus 
Mohammedan 
Hindus 
All Creeds 
Do 


Hindus 

Do 

Do 

Do 

Mohamme 

Hindus 

Do 

Do 

Moliammc 

Hindus 

Christian 


Name of Holiday 

| 

Date m 1940, 

New Year's days 

1st January 

Id-ul-/ulia 

20tk January 

Moliarrum 

17th to 19tk February 

Shiv Ratri 

7 th Match 

Good Friday 

Hoh 

22nd March 

23rd and 24th March 

Easter Monday 

25 th March 

Sil Saptmi 

30th March 

Barawafat 

21st Apnl 

Baisakhi fair 

21st May * 

Empire day 

24tli May 

lvmg Emperor’s 

13th June 

Birthday 

Urs Kliwaja Sahib 

10th and 11 th August 

Raksha Bandkan 

17th August 

Janam Ashtami 

26tli August 

Jaljhulni Ekadasbi 

12th September 

Anant Cliaturdasln 

15th September 

i Sbab-i-Barat 

17th September 

Dasebra 

8tli to 10th October . 

Dipmalika 

30ih and 31st October 

Yamdwitiya 

1st November 

n Id-ul-Fitr 

2nd November 

Pushkar fair 

1 1 tb to 16tk N ovember 

Christmas 

24 th to 31st December 


Days of the week. 


No 

of 

days 


Saturday to Monday, 

Thursday ! 

Friday • j 

Saturday & Sunday 

Monday 

Saturday 

Sunday 

Tuesday 

Friday 

Thursday 

Saturday & Sunday 

Saturday 

Monday 

Thursday 

Sunday 

Tuesday 

Tuesday to Thurs- 
day 

Wednesday and 
Thursday 
Friday 
Saturday 

Monday to Saturday 
Tuesday to Tuesday 


1 

1 

3 

1 

1 

0 

1 
1 
1 
1 
1 
1 

2 

1 

1 

1 

1 

1 

3 


1 

1 

6 

8 


Note— 1 The last Saturday in each month may be observed as a holiday at the 

discretion of the Heads of Office 

2 The Treasury Office, Ajmer, shall be closed on the last day of each month 
excluding March) for the purpose of transactions 

3 Mohammedan holidays depend on the moon being visible and fall on the day 
following such event 

4 Holidays may be granted m Ajmer-Merwara on the occasion of Local festivals 
and fairs at the discretion of the Commissioner, Ajmer-Merwara 

5 The Civil Court vacations shall consist of 42 days in the months of May and 
June and the actual dates shall be fixed and notified by the Judicial Commissioner, 
Ajmer -Merwara During this period the Courts of the judge, Small Causes and Sub- 
Judges will be entirely closed and those of the District Judge and Munsiffs, Sub Judges 
and Judges Small Causes discharging executive or criminal work m addition to their 
civil function will remain closed for civil work only 

6 The last Friday of Ramzam and Friday the 9tli August 1940 will be observed 
as holiday for Mohammedans 

7 With the previous approval of the Superintendent of Education, Delhi 
Ajmer-Merwara and Central India, seven days during the whole year will be allowed 
to each Government educational institution for the observance of special and local 
h lidays 

8 The Moima Islamia High School, Ajmer, will observe sucb holidays during 

the year as may be decided by the Convenor of the School provided that the total 
number of holidays does not exceed the maximum number of holidays vi” 105 
allowed to the other local educational institutions of the same status ’ 


J 
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2S Bank Holidays dating 1B40 

. ,J!“{ 0U0 T'” g Jal “ h,tVC *"« *“*«”* <° <* hoi, day, to be observed 

lTZ e :ti an L°f f ,ni, t a T r Brawh 

mT-PnnJ r , 7 ,6 ”/™ A/37 dated 3M November 

30 Printed in Gazette of Indta Part II A for November 11 19 39 


January I 20* 
February 17* — 19* 
March 7 22, 23 23, 30 
April 21 
May 21* 24 
June 13 29 


-Ed A a L J 

July Nil 

Angrot 10* II* 17 26 
September 9 12, 17* 

, October 8—10 30 31 
, November 1 2* 14—16* 
December 24—26, 30, 31 


‘Subject to tbo appearance of the Moon 

Tho Bank will bo closed for Treasury Business on last Saturday and 
on the last working day of each month excluding March 


26, Amendment to Roles for Enrolment of Advocates and BJtadsrs 

Notification dated Sth November 1039 issued by the Judicial Con 
missiouer — Printed in the Gacette of India Part II A for Sovember IS 
1939 at page 712 

No. 1J99/J.-XXXJV-39 — With the previous approval of the Provincial 
Government, tho Judical Commissioner has been pleased to mate the 
following amendment to the Rales for the enrolment of Advocates and 
Pleaders Tbo amendment shall have effect from 1st December 1940 

1 Add tho following as claose (ui) to Role 7 ~ 

(hi) The Jndictal Commissioner tony impose a penalty not exceed 
ing the amount of the fee payable if default Is mad® in 
renewing a Sand granted under rule 4 (2j 

2 For Appendix 1 substitute the following 

IN THE COURT OF THE JUDICIAL COMMISSIONER, 
AJMER MERWARA. 

"^° residing at 

WHEREAS you have applied to be admitted on Advocate In the 
Courts of the Province of Ajmor Marwara and havo raiMsctorily proved 
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that you are quahf.ed for the office by education, ability, good character and 
otherwise, 

NOW THEREFORE in Conformity with the Rules published m 
Judicial Commissioner’s Notification No 246/J.-IV (a), dated the 21st 
February 1935, you are authorized to practise as an ADVOCATE m all the 
Courts of the Province of AJMER-MERWARA including the court of the 
JUDICIAL COMMISSIONER, upon the following conditions — 

(1) THAT YOU maintain a strict standard of PROFESSIONAL 
CONDUCT, 

(2) THAT IF YOU are appointed to an office under Government 
you will cease to practise unless specially so authorized ; 

(3) THAT YOU employ no clerk who is not registered as a fit and 
proper person in the register of Pleader’s clerks, 

(4) THAT YOU surrender this SANAD (l) if you are suspended 
(2) if this SANAD is revoked temporarily or permanently, or (3) .if you are 
dismissed from GOVERNMENT SERVICE 

YOU are not liable to be removed from your office during your good 
behaviour provided you discharge your duties with zeal and integnty m 
accordance with the Rules which now are or may hereafter be m force. 

For breach of any of these conditions or for other grave reasons, which 
may include participate in any disloyal movement, this SANAD is liable 
to be revoked by the JUDICIAL COMMISSIONER. 

Dated Ajmer, 19 

Seal. 


27 Terms of Judicial Commissioner’s Sessions during 1939. 

During 1939, the Judicial Commissioner held the court at Ajmer 
during the following periods — Ed. 

Mr. D. R. Norman . 

7th March 1939 to 13th April 1939. 

Mr R. W H Davies 

11th July 1939 to 13th August 1939. 

3rd October 1939 to 31st October 1939 
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28 Reference* to certain Notification* 

(Hw references to certain Notification! are Riven Mow These 
notifications are frrmt+d in the Gazette of India Part [I A for 1939 on 
the pa#es mentioned against eacJi Notification— Ed A II L J ) 

1 Qualification of a Holder of a certificate proving that he has 
passed the Upper Primary (1\ Standard) Exan inatfoa or its equivalent to 
be a voter at Municipal Elections — P 79 

2 Assistant Commissioner and Extra Assistant Commissioner 
authorized to hear Municipal Election Petitions transferred to them— P 95 

S 3 Rules for Election of Members under S 14 of Durgab Khans ja 
Saheb Act— 1 1 1 

4 Rearrangement of Jurisdiction of Civil Courts — P 113 

5 Disposal of work by the Bench of Honorary Magistrates in 
Nasirabad. 

6 Rales for regulating the issue of licenses for the sale of eptritu and 
liquors — P 124 

7 Municipal Election Rules — P 156 

^ ^ 8. Rules under Durgah Kiaiwaja Sahib Act — P 162 

9 Further amendments in the Partnership Rules — P 184 

10 Fact ones Rules — P 204 

11 Judicial Powers for Civil Courts — P 262 

32 List of Municipal members for Ajmer Municipality P 2fi8 

13 Regulation of cycle traffic within Beawai Municipal hunts— P 

1+ Bye laws regarding registration of births, deaths and mamsgee in 
Bcawar Municipality — P 342. 

IS Superintendent of District Police, Ajmeriferwam appointed 
Registration Officer for Ajmer Merwura under H. 3 of the Registration o 
■Foreigners Rides 1939— P 422 

16. Arms Rnles-Amondments and NoUficaUons-P 4S0. 
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17 Rules for the Improvement of sanitation m certain villages— P 541 

18 Superintendent of Police appointed ‘Civil authority’ under foreig- 
ners’ Order — P 546 

19 Rates of Excise duty on medicinal and other preparations contain- 
ing rectified spirit manufactured m India when they are imported within the 
limits of Ajmer-Merwara District — P 586. 

20 Rules for the supply and Distribution of stamps — P 642 

21 Places specified to prevent the entry of certain unauthorised 
persons under Rule 7 of the Defence of India Rules, 1939 — P 673. 

22 'Competent authority’ named for certain protected places under 
R 9 of Defence of India Rules, 1939 — P 674 


END 
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SUBJECT-INDEX OF CASES REPORTED. 

Ajmer Forest Regulation (VI of 1874) : 

— S 6 and S. 9 — ‘Zemindar’ means a person entitled to get a share of 
Forest profits i e , a person who had a previous interest in the lands which 


have since been declared to be a state Forest 90 

— S. 2 — Forest guard' is not a ‘Forest officer’ 90 

Ajmer Government Wards Regulation (I of 1888) : 

— S. 17 — Confined to private sale. 85 

— S. 22— Mortgage executed before the Estate came under Court of 
Wards — Section has no application 85 

Ajmer Laws Regulation (III of 1877) : 


— S. 8 and S. 11 — Pre-emptor cannot pick and choose — Suit for partial 
pre-emption does not lie where pre-emptor has also a right of pre-emption 
m properties other than those in respect of which he institutes a suit. 77 

— S 33 — The rule of Damdupat cannot be avoided by an agreement 
that interest shall be treated as principal — But subject to that there is nothing 
to prevent parties contracting when the accounts are made up that interest 
shall run on the whole sum then due on the original principal 29 

— S. 33. — Interest to be decreed not to exceed the principal received 
by defendants. 161 

Cantonment Act (II of 1924) : 

— SS. 44 (l)(e), 55 ( 2 ) and 68 ta) — Assessment Committee appointed 
under S 68 (3) consisted inter aha of two members nominated by an 
outsider — Held, the committee was not validly appointed — Held further, 
this defect was not cured by S. 55 (2) and the assessment proceedings were 
illegal and liable to be quashed. 1 

— S 69 — Amount of assessment not entered — This illegality materially 
effecting the merits of the case and not merely irregularity. 1 

V 
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Cantonment Act (II of 1920 (Conti) 

-5- SB (•)— See S, 44 (t) (.) 

—s. 84 (*)— Several npptah— Single reference Is imgnlar 1 

3 09 (l) Water tax — la payment for water and not tux on property 1 

3 104 List falling to eiiow that which the law expressly directs to 
ehow— This Illegality and not merely an irregularity each as might be 
condoned trader S 1(H 1 

Child Marrlngo Rsetroint Act (XIX of 182!) r 

— 3 B and 5. 6 — 'Accused living in British India — ‘He arranged for the 
marriage to take place oat of British India— No Certificate under S 188 
Cr P C necessary IJI 

Cfvii Proctdare Cods (V of 1908): 

— 3 II — Attaching creditor claims under debtor and is bound by any 
decree affecting the estate of his debtor even though he may have obtained 
nn attachment boforo judgment 51 

— 5 11 (Exp!, rv) — Execution proceedings — Pnnaplee apply — Previous 
execution proceedings bold that property was saleable — Judgment-debtor is 
barred from subsequently alleging that he has right of residence 61 

— 5. 21 — District Judge rejected application — Farther application can 
bo entertained by the High Coart 

— 5. U mil O to R II (2) — If Executing court posses order fixing 
instalments, it acts without jurisdiction — The order is a nullity— Acquiescence 
, , 1M 

of no avail. 

5. 47 — Moveable property attached — Then released — Question of the 

return of that property must be decided in exocation proceedings. 

3, 47— Moveable property attached — Then released — Coart bound to 

give applicant every aid in recovering the property when the attachment ha* 
boon removed. 

3 47 — Order for stay of execution till condition la fulfilled— Order 

ja appealable* 
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Civil Procedure Code (V of 1908) (Cootd.): 

— S. 47 andO. 21, R. 2 — Compromise to pay decree by instalments — 


Instalments in arrears — Suit filed — Held Executory contract is not adjust- 
ment. Hence decree subsists and the suit was barred by S 47. 21 

— S. 48 and S. 152 — Application for amendment must be made before it 
becomes barred by limitation. 28 

S. 50 — Nearest heir is ’legal representative irrespective of having 
got his estate. 69 

— S. 55 and S. 60 — If salary not attachable — Then no arrest 75 


— S 60 — Matci i als of the house in Istimrari estate are attachable 102 

— S 60 (l) (l) (a* amended by Act IX of 1937) and S- 73 — Half Salary of 
public servant already under attachment under S 60 (l) (l) before enactment 
of Act IX of 1937 — A subsequent creditor was entitled to get a smaller 
portion of the salary attached under Act IX of 1937 — Both still entitled to 
rateable distribution of salary as attached under previous decree. 157 

— S. 100— Finding based on surmise — Second appeal lies. 116 

— S. 115 — Interfereiice — When’no grounds or manifestly unfair result.17 

— S. 151 — Case may be re-opened before judgment is pronounced 17 

— S. 151 and O 43 R. 1 (a) — Remand under Court’s inherent powers — 
No appeal lies. 170 

— S. 152 and S 48 — Although there is no limitation for an application to 
amend a decree under S 152, such application must be made before the 
decree has become un-executable owing to twelve years’ limitation provided 
by S. 48. 27 

— O. 1, R. 6 and O 22, R 4. — Decree was passed making all defendants 
Jointly and severally liable for the amount — One of these defendants died 
and his Legal Representative was not brought on record — Suit does not 
abate and can go on against remaining defendants 109 

— O 6, R 17 — Amendment — Without notice to opposite party improper 

112 
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Cirll Procedure Code (V of 1908) (Contd.)i 

-0 S R. n -Promissory note inadmlnablo for Insofficeocy a ^ 
-—Amendment allowed to bass the suit on the loan (it being anterior to 
the note) 

123 


Mt Off 


8 R 9 — Claim for board and lodging cannot be claimed 


^ t7 R 1 — Coon sell! 1 — Adjournment desirable. 


159 

lie 


O 2 0 R 11 ( 2 ' — Application can be made only to tbe coart passing 
the decree 

— O 20 R, 11 (2) —If executing Court passes order It act* without 
jurisdiction.— Tbe Order is a nullity— Acquiescence of no avail. 104 

— O 21 R 2 «nd 5 47 — Compromise to pay decree by instalments — 
Instalments fell in f arrears — Suit filed for recovery of these instalments. 
Held Executory contract is not adjustment — Hence decree subsisted and 
the suit was baned by S 47 21 

— O 21 R 15 — Application for execution infirm a rums — Signature by 
one partner sufficient — It is not necessary to state that it is for benefit of 
all partners. 1M 

— O 22. R 4 and O 1 R 8 — Decree was passed against all defendant#, 
jointly and severally — One of these deferidaote died— His Legsi Rcpreaen 
tative not brought on Record — The suit did notiibate — Proceedings to go 
on against remaining defendants. 

— O 32, RR 3 4 and 11— If the guardian ad It tam is to be removed 
plaintiff should bo asked to Hugest another peraon-Nsnr sbnold bo 
appointed as last resort. 

D 41 r. 27 — Important witness refused by trial Court On account 

ot his being ongagod as connse! in the case— Appellate court cun record 
evidence. 

— O 43 R 1 (o) *nd S 151 — Remand under Coorfs Inherent P°«w 
—No appeal lie* 

— 5«ti It P*r» 15 — Award cannot be set aside in port 
Contract Act flX of 1872) i 

_ 3 o „d 3 IS (3) -Promise may be express or Impbed-An msurt 
admission of a debt is an unplied promlao to pay 


no 

15 
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Contract Act (IX of 1872) (Contd.)i 

— S. 25 (3) — Acknowledgment ( Khata Baqt) after Limitation — 
Acknowledgment amounts to a promise to pay and suit lies. 147 

— S 92— Executants of a bond cannot adduce evidence to show that 
they signed as sureties 84 

— S 134 — Debtor insolvent — But sued without sanction of Insolvency 
Court — Remaining defendants, e\ en if they were sureties, had not been 
discharged. 84 

— S 134 and S. 137 — Suit against principal debtor barred by time — It 
becomes barred against the sureti also 66 

Court Fee* Act (VII of 1870) : 

— S. 7 (IV) (n) and Sch II, Art 17 ( 3 ) — Injunction claimed as conse- 
quential relief— Claim is under S 7 (IV) — And a single valuation covers 
both declaration and injunction 80 

— S. 7 (x) — Suit for specific performance of a portion comprised m 
the contract — Court fees on proportionate consideration 80 

— S. 17 — Claim arising out of a single cause of action, e. g a deed of 
relinquishment — It is for a single declaration even though the declarations 
sought are with respect to several plots 80 

— S. 17 — Reliefs in the alternative — Court Fees only on relief with 
highest valuation. 80 

— Sch II, Art 17 ( 3 ) and 5. 7 (iv) (a) — Injunction claimed as a conse- 
quential relief — S 7 (IV) applies— Single valuation covers both declaration 
and injunction 80 

Criminal Procedure Code (V of 1898) : 

— S 188 — Accused was living in British India — He arranged in British 
India for the marriage of his minor child to take place out of British India — 
No certificate necessary as offence committed m Bntish India 130 

— S. 195 —Revenue officer came to know that accused had committed 
offences under S 82 of the Registration Act — At his instance the Police 
tooLup -the matter in Court — No permission of Registrar (of Registration 
Department) necessary _ , > _ 
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Criminal Procedure Code (V of 1893) (Contd )t 

_T? 5 200 202t 203 " nd 20< — CompLaints against Parda Nashin women 
Used for annoyance— Duty of magistrates to protect pobHc against each 
abuse of the criminal procedure— Procedure laid down 41 

~S. 204 Case transferred to another Magistrate — Latter can decide 
what offence the complaint discloses, 35 

S 205— Pordanaahin lady — Dispensation to appear — Power lo be 
liberally exercised I39 

— S 247 — More than one complaint anting oat of same set of facts 
—The singular word complainant include* all the complainants — Notke 
of the bearing must be given to all — Accused can be acquitted only if aU 
complainants are absent 99 

— 5* 367 — Judgment must contain reasons for decision, 43 


— 5 423 — Acquittal or retrial — General Role Acqmt when prosecution 
failed to prove facts on which conviction founded— Exception when case 
of such Importance as to warrant a retrial 60 

— S, 435 — The rale that a Revisional court should not go into facts is 
not an absolute one, 45 

— S, 437 «*d S* 439 — Applies when accused ought to have been tried 
by the Sessions Court and when the accused has been improperly 
discharged 

5 *ja — No Reference on ground that Magistrate s judgment is not a 

legal one— In such case Sessions Court should itself examine the record, and 
should refer only if he considers that injustice has been done 45 

— 5 439 — Sea under S 437 

5, 4S8 — Wife apprehands ill treatment on return— Husband asks wife 

to retaro— Ho not absolved— Apprehension of ill treatment if -well foonded 
ta a sufficient reason for the wife 8 refusal to live with her husband. 

—3 488 — Criminal Breach of Trust-Bail not to be refused solely on 
the ground that maximum punishment Is transportation for We—Tb* 
amount misappropriated should be taken into consideration. 

—3 <98-Nobce should be given to prosecutor though In tpabl ato, 
aJlnUnmbett may be granted-Prosecntor should oppear-st bearing- 
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Criminal Procedure Code (V of 1898) : (Contd). 

Judge should not refuse bail merely on prosecutor’s written report — Further 
when bail opposed on the ground that the witnesses are being or are likely 
to be tampered with, prima facie evidence must be produced in support of 
the allegation 35 

Criminal Trial : 


— Committal Proceeding* — Duty of Magistrates — Nose cutting — ordi- 
narily committal 105 

— Confess on* — Retracted — Usual rule is not to convict on retracted 
confessions unless they are corroborated 56 

- — Doty of Magistrate — Criminal prosecution used as means of annovance 
against Parda-Nashm women — Such abuses of criminal procedure must be 
avoided — If complainant and complainant’s evidence makes out prima facie 
case, process may be issued at once —If doubtful enquiry may be ordered — 
Magistrate should then consider the opinion and statements 41 

— Evidence — Afipi cciatton — No fact material to the prosecution can 
be proved solely by a statement of the accused which the court does not 
believe 94 

— Identification — Corpse decomposed to such an extent that its identity 
is doubtful — Prosecution must question about height 56 

Debtor and Creditor : 

Sac Contract Act — S 9 and S. 25 (3), also Limitation Act— S 19 

Evidence Act (I of 1872) : 

— S 27 — Two witnesses making statements leading to disco\ery of 
property— Only first statement can be proved — When it is doubtful as to 
who made the first statement all such statements should be ignored 56 

— S 73— A Judge is not an expert in band-writing and although the law 
allows him to compare a disputed signature with an admitted signature, he 
ought not to attach too much weight to such comparison 34 

' — ‘-S. 91 — Unre'gistered rent-note — No oral -evidence permissible about 
rate-of rent agreed and recorded — But payment of rent or of relationship of 
landlord and tenant can be proved independently of the document, 148 
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Evidence Act (I of 1872) (Contd) 

—ff 103— Deposit— Burden of proving any particular transaction to be 
a deposit lies on the person asserting 0 

Government of India Act (1935) i 

— S 224— The High Court Is given genera! powers of superintendence 
over inferior court*. 

Hindu Low i 

Adoption — Giving and taking — Deed of adoption — The boy's presence 
when Sub-registrar put to his father and to the widow the question whether 
they had executed the deed is sufficient to prove giving and taking 168 

— Joint Family — Manager — Suit by — Manager must sue on behalf of — 

If record shows that he is manager he need not subscribe himself as such 112 

• — Partition — Proper tv mortgaged with possession— It need not be inch*] 
ed in suit for partition 12 

Interest: 

— Account* m d« op — Parties can contract that interest will run on whole 
sum then due — But the rule of Damdopat cannot be avoided by such 
contract 29 

Interpretation of Statute : 

— WordlDf e nr — Intention to be deduced from the wording 132 

Limitation Act (V of 1908) : 

— 9 IB — An unqualified admission of a debt is an implied promise. 187 

— 5 20 — Part payment need not be in actual cash — Test is whether 
payment would be an answer to a spit brought by the creditor to recover the 

t 23 

amount 

— Art. «0— rho harden of proving any particular tranenctlon to be * 
depoeit lies on the pereon asserting it. 

—Ah eo — Deposit and agreement or relationship tl bonier and 
enstwnor most bo proved- If a trader acts as banker strict proof l> ^ 
juary — Initiative of transaction no tart, _ " 
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Limitation Act (V of 1908) (Contd ) 

— Art 60 —Agreement — Implied when relationship established. 6 

' — Art 60 — Demand made but only part of amount due paid — Later 
demand will not give fresh cause of action 66 

— Art 60 — Loan or deposit — When one person places money with 
another to secure a regular monthly payment to a third person the transac- 
tion amounts to one of deposit — The person with whom money is deposited 
becomes, as regards that particular tarnsaction, the banker of the depositor 

49 


Mortgage : 

— ApporUonme-t — Part of mortgaged property unavailable because 
mortgagor had no title to it — whole amount can be realised from remaining 
property. 61 

— Improvement* or Addition* — Mortgagor cannot deduct cost from 
amount due at foot of mortgage 61 

Motor Vehicles Act (VIII of 1914) : 

— S 16 — Prosecutions for motoring offences must be lodged promptly, 
otherwise the motorist may be unable to recollect what happened and to 
give his own explanation 94 

— S 16 — Imprisonment in lieu of fine can be inflicted. 64 

— " 16 — Breach of R. 49 of Motor Vehicle Rules alleged — The 

cycle should, if possible, be examined by a police officer with knowledge of 
cycles, 94 

Motor Vehicle Rules : 

— R 23 and R. 40 — It is an offence to ride a motor cycle without a 
silencer whether the rider owns the vehicle or not 94 

Penal Code (XLV of i860) : 

- — S 447 — Colourable title not sufficient — Dispossessing one in peaceful 
possession for substantial time amounts to offence. 43 

Practice : 


— Circular* -‘-Circulars of Registrar (under Registration Act) not bind- 
ing on GiVil Courts. 102 
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Practies (Conti) 

— Doij-o/Coort Courts most bo pnrticnlarly attentive to see 
documents are properly stamped before they are admitted id evidence 

— Jadia.1 ordtr Ex parte proceedings— Must be before the Judge 
not the Clerk 


Proc«dnr* — Party should be given opportunity to coasoJt his coo 
before being as Led to make any decision. 

Pron nod Registration of Book* Act (XXV of 1867) i 

— 3 3 and S< 5 — Thoro is distinction between paper* and “no 
papers'' — Paper in S 3 does not mean a newspaper of a periodical nature 

Privy Council 

— Co current flatting* of fact — No Interference — When findings amv 
at without any error of method or mistake or neglect of any aspect 
evidence *1 

Provincial Insolvency Ac* (V of 1920) 

— « 2 (d) and S 28 (2)— Ail property whether within or withoqt 
British India vests in Receiver 74 


Regutra&on Act (XVI of 1908) 

— ■« 82 and 3 S3 — Offence under S 82 cjonung to knowledge of 
Revenue officer who refers to Police — Police prosecute! — No permission of 
Registration department necessary 132 

Spaclfic Relief Act (I of 1877) 

_S 42— One joint owner suing the other — Suit for injunction sufficient 


— g 42 (Ex pi ) — Able means ought 1 u 

5 42— Over all price fixed for several properties— Sale deed au^ 

pot be set aside for some properties 

Stamp Act (U of 1889) 

_ — 5 4,-s S, Art 13 (b> .»d Art «-A balance executed by tbe defendant 
lu the defendants account contained a stipulation about instalments a 


SaS - aS si 
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Stamp Act (II of 1899) (Contd ) 

rate of interest. Held, it was a promissory note and not an .agreement — 
Further, if it does not bear the requisite stamp no penalty can be levied and 


it is not admissible in evidence. 125 

— S 36 — Document admitted in trial Court — Admissibility cannot be 
questioned in Appeal or Revision. 125 

— * 61 — High Court cannot refund excessive stamp duty where it 
has been wrongly levied m the lower Court 125 

Tramfer of Property Act (IV of 1882) : 

— S. 107 — Unregistered Rent note — Not admissible 148 

Ucuriout Loans Act (X of 1918) : 


— $ 3 — Loan to Government servant on basis of pro-note — Agreed 
interest at 75 % reduced to 33% 164 
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